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v B ) cesevooscraan
SHERMA LEE LEACH, ) |
_ \Def_enda%lt. g
ORDER

This matter comes bef'ore the Cotlrt For qentencm g parquant toa plea of guﬂty entered by_: _
| Defendant Sherma Lee Leach on December 4 2003 in accordance w1th Fed R Cnm P 11
Defendant now argues that te apply to the 1nsta'nt__ case the_Fe_dera_.l S_entencmg Gmdehnes (the
“Guidelines™) promul gated under the Sentencmg R.eform Act of 1984 (the “Act”) would be
unconstitutional under Blakeixv Washmgton 2004 WL 1402697 (U S June 24 2004) _cly_
held that a sentence en.hancement 1mposed by a Washmgton qtate court pursua.nt to ]ud1c1al
factfinding under that state 5 statutory sentencmg guldehne scheme vwlated the defendant
Sixth Amendment _rlghts_ to_ a j_ury and t_h_erefere _was uneon_st;mn ‘3‘1}@'{_ S
For the reasons set forth below, the Court finds as _follétv._.s? () the Sixth Amendment
 rights articulated in Blakely apply toany sén_t?nf«'é enhancement impp%ed;i_mder the _‘%ll._i_deﬁns?s_é

(i) going forwardtherdt«lmcscanbe applied to all ﬁ?se?;_in;eIﬁm}i@?ﬁt‘?e fully protects the o

Sixth Amendment l_fights_ arti_cuiated in 'Blakely' , and therefore the c}uiaelines are c_qns'titutional; "
and (iii) the Guldehnes can be apphed to the 1nstant cascina manner that fuliy protects '

Defendant’s Slxth Amendment nghts, a.nd therefore sentencmg Defendant under the Guldelmes




- hereis C-enstituti_onal,; Based on these ﬁndmgs, the ("ourt _h.el.‘eby' 1mpoqeq the _s'ent'enc':e' described -
. | o
A mtma of the Offense : f f |

Defendant Sherma Lee Leach was cmploycd by the Umted States Postal Snmcc in
Bartlesville, Oklahoma In her poslnon Defendant qorted mcommg ma11 and placed it 111 ) |
designated bms As she came across mlsdn'ectenl nlall Defendant gathered it and toek it te a _
designated locauon mthe post of_ﬁce where_at wouid then he s_en_t__te the ahpnonnate addreas. |
Defendant was also rcsponsib_leé fo:__open_nlg__ and_ closing post ofﬁ ce boxes and for the k_eys_to the
post office boxes. | | | |

In the course of her dutles, Defendant hadcontaetw1thlargcvelumes of mail addréssed |
to the Voice of the Martyrs ("VOM?). VOM is a nonprof Ofgamzatmnthatasm Chrisians
around the world who a'ré béin g ner.secnt'e'd fhi" théif fa1th Thegroup 1s Hé'a&Qﬁar’cered in "
Bartlesvﬂie, Oklahoma and has thlrty mtematlonal afﬁhated efhces The group ﬁnances 1ts
educatlonal and mmlstry programs throu gh chantable donatmm o

In 1999 VOM reahzed that it was not recelvmg all of its 1r1tended contrlbutlons via the
pqstal service when don_:_ors.con;aété-_d_\{om_te request :ecelpt._s..for_ e_qnhahutl_ons preyleusly |
mailed i the form of Shecks. VOM advised the donors tht the paticular contrbutions had not

been received.' In acoordance with an established infemal procedure, VOM began compiling a

log, recording each time it Wa_s__notiﬁéd that a donafi_on had not _been:_:ree_e_i.ved. o

" checks; VOM dlcl not t}plcally qend recelpts to cash donors o



In 1999, VOM ﬁrst oomplcuned to the Umted.Sta.t.c.s“Postal Inspectors of donatlons and
contnbutxons lost in the ma1l In July 2003 the Postal Inspectors recelved several new -
complaints from VOM of the same.naturc Because of the complau-ats the Posta.l Inspectors
began an investigation at the Bartlesvﬂle Mam Post Ofﬁce The 1nvest1gat10n 1ncluded | :
surveillance of Dcfendant as qhe perfortned he-r dunes at the post oi‘hce o

Durin g thlS survelllance mvestlgators observed Defendant sort ma1l which mc]uded

VOM mail. They watched her place p1eces of VOM mall in the approprlate bm but also saw her : _. ._ .'

place VOM mail in two unauthon?ed cubbyholes at her work stanon More than once dunng her' ”
shift, Defendant gathere"d the VOM mail from the !.'mauthorized cubbyht:les stacked the mail, |
turned the top piece of maﬂ over and placed a rubber band around the stack of ma.ll Defenda.nt. ..
then gathered the stack of VOM mall and the ploces of rmsdlrected mall and took them to the
~ proper location in the post _o__fﬁ_c:_e_ for mlsdu‘cctcd mail. After _depos_ttlp_g the m_lsdtre_cted mail in
~ the appropriate I_oc;:.-attion,i Defendant cartied the stack of VOM rnaﬂtoana.reaofthe post office
- that afforded access to post ofﬁee boxes. .Defendant'placed.the; stolen VOM mail into an _unu_sed _
post office box She then returﬁed to .her Work station to finish he'f.s'hi ft '_ | |

On July 9, 2003 Defendant returned to the post office lobby several hours aﬂer the end of '_
her shift. Postal Inspectors observed Defenddnt openmg the post ofﬂce box, in Whlch she had |

p'iaced the stolen VOM maﬂ earher that day, and removmg the mall. Defendant was

apprehended by Unlted Statos Postal In spector Rey Qantlago aﬁer she retrleved thlrtyﬁone p1eces _

of VOM mail. The ma,_]orlty of the stolen maﬂ Was addressed to VOM however other p1eces “

were addressed to Prayer by Letters, Saznt Matthew’ s Church Southwest Ind1an Chlldren S Fund

Word of Faith, Robcrt Tliton Mlmstnes and to two pnvate resxdences'm Bartlesvﬂle The pleces”



of mail sent t'o'addresseé Other than VOM éontained'doﬁa:ti'ohs pecml occasmn cards The -
stolen mail found in Defendant‘s possessmn at the t1me of her a.rrest contamed a total of $1, 504

in checks and $34 in cash. - |

Defendant agreed to speak with the Postal Inspectors after consultlngwrch ._Li'ndo Ctilp ,a

 union steward with the National Association of Letter Carriers Union. Accompanied by Ms.

Culp, Defendant spoke with- in'\restifrators regarding her cri'mmal ac-tiwties ACCOrdjng to the

testlmony of Inspector Santlago Defendant adnutted that she had been Stealmg maﬁ for five or

© six years. Inspector Santlago also tesnﬁed that Defendant statcd she occas1onaliy took up to
$600 from the VOM busmess mall but the amount ﬂuctuated w;th the volume of ma11 and w1th

Defenda.nt s absences trom work clue to 111ness or vacatxon Accordmg to Inspector Santrago,

Defendant admitted that she took at least $100 m cash each week |
Postal mspectors that when she ﬂr_st began ta,kmg the maﬂ she srnu'ggled it. out of the h.ac.k' door

_of the post office to her car, concealed in her personal belongmgs After she bccamc rcspon31ble
for sortmg mail, qhe bega.n placmg the matl in unused post ofﬁce boxeq She adm1tted to uqm g |

the empty post office boxes to stash ernbe?:-'led ma11 and to retnevmg the matl 1ater from the

customer lobby side of the post ofﬁce box Wlth a Ley bhe took.from thc post ofﬁce
Defendant told the mveéhgators that shc opened most of the qtolen mail at her remdence | |
She said that some_tr_me§_§he he_ld p1cces of maﬂ up to ali ght source to deterrrune its oonterrts. If
the envelope appearcd to contain a check rather than cash Defendant rcturncd the unopened _
pxece of mail to the pO‘st ofﬁce the next day for proper handlmg Etrentually, Defendant ceased |
returning the checks to the _post ofﬁce and _b_eg_a_n pl_ae_mg thenrrrt the’ffabh Ie_a_nsl at_ her house, .

along with the discarded envelopes that :had'_cdhta_ihed cash,



On July 9,. 2003, Defendant eonsente_d to a search of her residencs, Dunn g the 's_ea:i‘ch, |

inspectors discovered at least forty-five pieces of discarded mail in Defendant’s trash cans. The

majority of the mail was addressed fo VOM, and several of the envelopes contained checks

payable to VOM. However_,: at least fo:tit'pieees'of mail t?t{@tﬁ addressedtoRobertTllton o
Ministries, to Brother Joe Adaﬁs, and to two 'jjr'ivate' re’Sidenee;s 'iil_'_lfleftle'sville'. These"pieé'es of
mall contained donatlons or specnal occasmn eaxds The checks totaled 33 169 they were f -
forwarded to the appropnate addressee Thus .the total amonnt of cash and checks fo und in
Defendant’s possess1on on the date of her arrest (both on her person and in her house) was :
$4,707. | | .

The Court finds that based on the ev1dence since at 1east 1999 untll the date of her '_ |

arrest, Defendant eon51stent1y stole mall ﬁ'om the Untted States Post Ofﬁce in Bartlesvﬂle o

During this penod VOM recorded at least 1 233 p1eces of lost ma11 these lost pleces of mall |
contained at least $253 555 42 in conmbunons Add1t10nally, Defendant is aecountable for
$4,707 contained in that mail found in her possesszon (from the post off' ce box and the trash cans
at her home) on July 9 2003 | | ._ | | |

On Au gust 26 2003 the Umted States ﬁled an Informatlon, chargmg Defendant w1th
cmbezzhng ei ghty letters addressed to Volce of the Martyrs wh1]e workmg as a postal employee
from June 15, 2003__to_._1}1_ly_9, _2:00.3, m wolatmn of 1 8 U.S.C. § 1709 o 3 _

. B. Procedural Hlstory |

On December 4, 2003, Defendant requcsted to change her plea from not gmlty to guxlty

under Fed. R. Cnm P Il There Was no plea agreement W1th the govemment in this case I.n

accordance with the practlce of the Northem Dlstnet of Oklahoma the change of plea request




- was aecompamed by a F;etmon to Enter Plea of GulIty (thc “Petltmn )._ The Pet1t1 on spem ﬁes
certain facts rel evant to the nature ef thc offense and chrect}y addresses. the xssue of Defendant s
Sixth Amendment _r_ights. | |

The Petition reci'tes me_fqtleesring.tacfs: _'

During June aid July of 2003, I worked as a United States I':’o"st:al'Servrcé Employee in

Bartlcsv1lle Oklahoma Wthh isin the Norlhcm Dlstrlct of Oklahoma. Wh]le Twas

entrusted to me, for dehvery fo the addressee. Thad ho nght to take t:he letters. At the '
time [ embezzled these letters 1 knew what I was domg and I knew 1t was wrong,

{Pet. to Enter Plea of __G__g_u_lty at2.)
With respect to gej:_msscipg and her nght to jury 'un'tiier the S1 xth Amendment, the Petition
provides:
I have been advised by counsel 1 wﬂl be sentenced pursuant to the sentencm g guldehnes
procedure established by Title 18 U.S.C. sections 3553 et seq. | understand sentencing is
a matter left excluslvcly in the province of the Court; and I understand the sentence
imposed by the Court may be ‘within the guideline table range prov1ded by law, or for
good cause stated the Court may depart therefrom after & review of all relevant facts and
' elrcumstances of my case have been considered by the Court
(Petition at 4.)
At the hea__ring en Dec’emt?er 4,_ _2_(_)(}3', in acc_:-orda.nce with_ Fed. R. CnmP 11 ,' the Court
reviewed with Defendaﬁt in detail the provisions of the Petitieli to 'énsijre that she knew,
comprehended, and accepted 1ts tenns Ln adchtlon the Court recewed clear and unequlvoca]

representations from Defendant that she understood a.nd agreed that acceptcmee of her plea by the

Court weuld constltute an express wawer of her nghts to a Jury:tnal under the S1xth Amendment:_':_' o

2 The SlXth Atnendment prowdes in apphcable part as follows “In all criminal
prosecutions, the accused shall enjoy the ri ght toa speedy' ancl pubhe tnal by an 1n1pa:rtlal jUry of
the State and district wherein the_erlme shall have been JUs Const. amend VT
Thus, Defendant s nght under t s portlon of the S1xth Ame _ receive a"}ury tmal




Fed. R. Crim. P 1 l(b)(l)( F) In aceordmrce w1th the pohcy of the Norlhern Dlstnct of

- Oklahoma, this wawer was mernoualr ' styied “Warver of J ury,

d 1n_ a wrltten doo |
executed by Dcfendant whrch provrded in 1ts entlrety as follows “Cornes now the undersr gned “

defendant having been fully appnsed ot rny nghts do hereby warve a _]ury and agree to try the

above styled and numbej__red_enr_r_upel;:_proc_eedmg_s to_ the Cour_t es:pro_\oded by__l_(u_le 23_(_3},__Ru1es_ ' -

of Criminal Procedure (Warver of J ury at | 1 )
At the December 4 2003 hearmg, the Court also engaged m an extensrve colioquy. Wlth
both the assistant Umted Statcs Attomey (the “AUSA”) and Defendant s counsel regardmg the "
loss amount in the case The (‘ourt expressed concem Wlth respect o thc drspanty between the
congduct charged in the Informanon (two weeks worth of embezzhng marl) a.nd the facts
indicated in the Postal Inspector s rel\)ort. (aporomrrrately ﬁve years” worth of embezzlmg .mal.l). ._
The Court asked counsel whether there would bea drspute as to the a:orormt of loss at sentencin g.
Both the AUSA and Defendant S attomey assured the Court that whrle there was some drbpute '
about the exact loss am_oynt, the pert_l_es _rw_oul_d lrkely reaoh-an. a g'.f?f.’m‘?‘.“:r?g?‘.rdmg the proper

range of loss amount prior to sentenoincr.

At the first .sentencmg hearmg on J une 18 2004 3 the Court was mformed that the partles .' |

had not agrecd on a loss amount The Presentence Investrgatlon Report (“PSI”) de cated a 1oss
amount of $269,963. 62 Defendant argued that the loss a,mount was much lower possrbly more
than $10,000, but less than $30 000 The Court reset sentencmg for Iuly 9 2004 m order that

the dispute over loss a.mount rn1 ght be resolved

® Sentencing was delayed several times in this Gase; at Defendant’s request.

7



OnJ uly 2 2004 Defendant ﬁled her Ob]ectrons to the PSI essent1ally makrng three |

arguments. First, Defendant argued that the holdmg m laker v. Washmgto 2004 WL '

1402697 applied to the F ederal Sentencmg Gutdehnes (the “Gulclelmes”) Second Defendant '

argued that E al_(ely prohrblted the Courtl frorn envagmg 111 Judtctai fac tﬁndmg m order to

determine whether facts ex1sted that supported an enhancement to her sentence other than facts_ o

charged in the mformatron or admltted in her gmlty plea” Fmally, m the event that the Court
rejected her first two axaue?ete Defendant argued that the loss 9.%%9@.!?%99.}e_._t_h_?. PSTwas
incorrect, because it oout_d notbe provenbeyond a reasonable doubt oreven by 2 preponderance |
of the evidenee o | | | o .. |
On July 9, 2004, the Court held a status heanng to determme whether the parttes had resolved
their dispute about the ioss amount and to address the possible 1mpaet of the Supreme Court
decision in Blakely: F1rst the Court detenruned that the partres had st111 not agreed about the loss

amount. The Court then addressed the apphcatron of the Blak] ey decr smn to Defendant s case

The Court observed L‘nat bccause the loss amount was in drspute the Court would have to serve "

as factfinder in detenntnm g the appropnate amount ot loss Thus, the Court detenmned that

Blak ely issues were 1rnpheated m, the case Another hearmg was set. ; .uly 27 2004 in order -

that the parties would have an opportumty to address adequately those 1ssues
At the July 27 hearmg, the partres addressed Dcfendant’s obJ eettons o the PST
specifically those obj eettons based on the lakely decrsmn Defendant argued that she only

waived her right t0 a jury for purposes of detemrnnng gurlt or mnocence "not for purposes of

eentencmg, and that ely now proh1b1 ted 1ud101a1 factﬁndmg w1th respect to sentenczng The '

Court 1nqu1red as to Whether Defendant desn*ed the Court fo, vacate the plea, thereby retummg the




parties to the status quo 'a'nte b'lit Defeﬁdant_jstated that she did 'not desire'_to'_zrrake such 2 reqiiest |

Defendant 1nd1eated that her plca Was wﬂ mg and knownng and that bhe was snnply now cntttlccl

to be sentenced wrthout Judrcral factﬁndmg under Blakc y

* The following is an excerpt from Defendant’s Plea Hearing:
THE COURT: So if you believe as I do that it [the ri ight toa jury for factfinding at
sentencing] is not segmentable and mdeed it arises out of the exact samie words of
the Constitution [as the nght to a jury tor factﬁndmg at tna]}, nght and therefore
that’s where all such rights arc derived, if it’s not qegmentable then you re saymg
that T must find that the plea was infirm and vacate it.
MS. O’ CONNELL Ifit’s not qegmentable I guess that S what you would — that
you would have to do. That s not what I’'m asking you o do at all because T think
especially looking at how these, the post Blakely decrs1ons across the country are
unfoldmg, what 8 happemng of course there s a W1de range of Vanous thmgs o
Courts are taking lots of chmces exercrsmg lots of optlons, ‘but - _
THE COURT: Ri ght Well, and the reason for that is, is that people are takmg the T
position that you're takmg which is, “I had a wrllmg and knowmg waiver of my '
Sixth Amendment right'to a jury, I _;ust later found out that that may mclude
sentencing as well but I don t want to vacate my plea or my wawer or my
consent, 1 just want ta say that you can "t do it now.’ ” Rrght” D
MS. O’CONNELL: Right.
THE COURT: All right. And your record is prcserved in that regard?
MS. O’ CON'NELL I think it is, your Honor,, = _
THE COURT: Okay. All right. The Court ﬁnds that a wrllmg and kncwmg
waiver of one’s Sixth Amendment tights in which ther ’éxprcss consentto
judicial factﬁndlng contained in the petrtlon is sufficient basis upon which to
proceed a head to judlc1a1 factfinding as contemplated at the time and that the
waiver is quite eXpress in‘regard to waiver of jury. And the language of that
waiver, although we have modified iton a gomg—forward basis, onlytobeinan =

- absolute abundance of cautron just to ensure that everybody apprecrates thata
waiver of your erth Amendment right toa jury in all respccts “which of course a _

waiver of jury was in all respects before, but now it’s clear that it was in all ~ o

respects, but ﬁ*om the standpomt of thlb Court they are not segmeutable i ghts and

vacate the plea, then thc Court th enforce the waWer and W
reflect. Allti ght does that cover your record in that regard y Ms 0 Conne] v
MS. O’ CONNEIL Tbeheve it does your Honor.

dw111 so e



'_ Because Defendant represented that 'her plea was Willing and'kﬁoﬁ?ing, 'the Coul_'t o '

cxpressed its 1ntentlon to engage in Judlclal factﬁndtng with respect to any posslble - -

- enhancements to Defendant’s sentence pursuant to Defendant .s enphcn wawct of Jut'f and -
consent to ]ud1c1al factﬁndmg set forth in the Petition, the Waiver of Jury, and the Rule 1 l
colloquy. The Court noted that if the plea wWas “w1111ng and knowmg, as represented by
Defendant and Defendant ob]ectcd to vacatlng the plea then the natural consequence of these |

actions was to proceed to sentencmg pursuant to the unequlvocal Walver of J ury and con Sent to '

judicial factﬁndmg expressed by Dcfcndant at the tune the gullty plea was accepted 3

Under the Guldehnes a v1olatlon of 18 U S C § 1709 warrants a basc offcnse lcvcl of 6 _. ._

U.S. Sentcncmg Gutdehnes Manual § 2B1 .1(a)(2) (2003) The offense level 1s then 1ncreased .
under § 2B1. l(b)(l) depcndlng on the amount of loss attnbuted to the defendant 8 cmmnal

conduct.” If the loss is, more than $l20 000 but 1ess than 520{} {)00 the base offense level 1s

* The Court o'oservcs that in tht c_ase Defendant recelved greatcr protecttons at
sentencing than existed at the tnne she entered her plea of guilty, and thercfore is not prejudiced
by this application of Blakely “Gpec;ﬁc y, a her change of plea, 'Defendant waived her right to
* jury and consented to judicial factfinding under the preponderance of the evidence standard of
proof. Pursuant to Blakely, Defendant now receives judicial factﬁndmg under the hxgher
standard of proof of bcyond a reasonable doubt

¢ Section 2B1. 1 is cntltled “Larceny, i:mbe7zlement and Other l"orms of Theﬁ
Offenses Involving Stolen Property, Property Da.ma e or Destructton' Fraud and Deceit; Forgery;
Offenses Involving Altered or Counterfett’_ Instr  Othe
of the United Statcs ” U, S Sentencmg Gu1de]mcs Manual 5 2Bl 1 (2003)

7 The Commentary 6 § 2B1 1 prov*tdes in relevant part

Loss under Subsection g b)( 1 )

(A}  General Rufe™ “Subject to the exclusmns in subdmsxon (D, loss is the greater of
actual loss or intended loss. -

'arer Obltgattons o

(i)  Actual Loss - “Actual Ioss” means the reasonably forcsceable pecumary harm S

~ that result df
(i1) Intcndcd Loss w__‘_

\ 10' R

i ._\I(D me.an-s- thc P'3¢Unra;fy ha_rm that was intended



mereased by ten levels U S Sentenelng Guidelmes Ma.nusl § 2B1 l(b)( 1)(F) (2003) If the Ioss
is more than 5200 000 but less than 5400 000 the baSe offense level 1s 1ncreased by twelve |

_IGVels U S, Sentencmg Guldelmes Manua1 5 2BI 1(11)(1)(C‘) (20' BT T e

The base offense Ievcl should be zncreased by two more ievels 1f lhe'loﬂ'cnsc mvolvcd ten_ _I ._ ._ ._
or more'v1et1ms, under § ,’ZB 1..] (b)(Z)(A) or by four levels 1f the offense mvolved fifty or more B
victims under § 2B1 1(b)(2)(B) U S Sentencmg Guldelmes Manual § 2‘81 [(b)(2) (2003)

Finally, under § 3B1 3, the baSe offense leve] should be ad]usted upward two more levels |

because Defendant abused her posmon of trust as Umtcd states pos '11 employee when she SR

embezzled the mail entrusted to her :U S Sentenemg Guldehnes Manual § 3B1 3 emt n. 1
(2003). The PSI recommended that Defendant 'S sentence be mcreased by twclve levels under §

2B1.1(a)}2), 1dent1fy1ng a loss in exeess of $200 000 based on VOM’S records The PSI ) o

recommended a further 1nerease of two Ievels under § 2BI l(b) eon tdmg_that Defendant s |
| conduct affec_te_el oye_r_te_n v1e_tn__t,:tsi, and two mote levclsunder § 3_B 3 _for h_er role in __the._offense, .. |
because she abused her posmon :of trust ” o E e S
As noted above, Defenda.nt objected to. both the enhancement based on the amount of Ioss_

and the enhancement based on the humber of VlCtl.[IlS. on the grounds that the facts necessary to. .
support these enhancemcnts caﬁ only be estabhshed through JudlClal facthndlng The Court ) -
denied this objection be_c_eus_e_ tt}G_W_alYPI O__f jury and consc_n_t_to _Judtcm_l_ _feetftndmg at the chs.nge

of plea hearing were clear and. une_qﬁ_.ivocat, and Defendant had obj ected to vacating the plea,

to result from the :offense and (II) mcludes the mtended pecuma.ry harm that
would have been i possuble or unhkely to occur ' '

8 Defendant d1d not ob] eet to the euhaneement for her role
facts supporting that enhancemcnt were "athmtted at her plea he.mn




- representing that the cbange:of '1}1&3 was * ﬁri]ling and knowm g.” The Umted States through 1ts .

“Supplemental Memorandum Brle

Sentencing, objectod to the appl 1cat1on of the beyond a reasonablo doubt standard of proof and
- the rules of cv1dence at the hearmg Tho Court demed ths objectlon based on _@y 8 language .. |
indicating that _]udlcml factﬁndmg, pursuant to waiver and consent and Jury factﬁndmg are .\
interchangeable. See B Iakel Y, 2004 WL 1402697 at7. The Court observes that there is s1mp1y |

" nothing mtcrohangeable about a fact estabhshed beyond a rcasonable doubt under the rules of _ |

evidence and a fact estabhshed by a preponderanoe of the ewden ¥
As descrlbcd more fully below based on the ev1denoe adduced at tho ov1dcnt1ary .

hcarmgs, the Court ﬁnds that the Umted btates has beyond a reasonab]e doubt establlshed the

facts necessary to support an cnhancement under § 2B 1 1(b)(1)(1') (l _amount more than

$120 000 but less than $2DO 000) and § 2B1 l(b)(z)(B) (crnno 1nvolv1ng ﬁfty or more vtcttms)

Camesthing Blakelyv Wa_shlngto sApphcanon to . o

U.Ss. Sentencmg Guldehnos Manual §8 2B1 ](b)(l)(F) and 2Bi l(b)(Z)(B) The Court further -

ﬁnds that the Umtod States has estabhshed by a preponderance of thc cv1dence the facts
necessary to support an enhancemont under § 2B1 l(b)(l)(G) (loss amount over ‘5200 000 but |
~ less than $400,000), but__ hasé failed to establlshunh _fac_ft__s bey_o_nd a ;‘easonable do_ubt_._ |

The threshold quesnon is whether E ely apphes to the Federal Sentencmg Guldehnes

True enough the Suprome Court stated in footnote 9 as follows “

curige, urges us to afﬁrm It notes dlfferences between Was__"ngton‘s sentencmg reglme and the

Fedcral Sentenmng Guldelmes but questlons whether those dlfferences are constltutlonally o

d tates ‘as amtcus _' -



signiﬁca’nt . The Federal Guldelmes are _not before us and_we express ho oprmon on them ”

Blakely, 2004 WT_r 1402697 at 6 (empha31s added)

Votmthstandmg thlS drsclarmor, the substance of the opmlon clearly forecaats that S1xth
Amendment rlghts are tmphcated by any sentencmg system me]udmg the Gutdeimes wherem )
the judge, rather than the Jury, estabhsheb the facts that form the basrs for a sentencmg o
enhancement, absent proper warver and consent The Suprem.e Court etated

Our precedents make clear however, that the statutorp mammum for pprendr R

purposes is'the ma‘xrmum sentence a judge may impose solcly on'the basis of the facts’

reflected in the jury verdict or admitted by the défendant. Sée ng supra, at 602 (““the
maximum he would receive 1f pumshed accordmg to the facts reflected in the j jury verdict

alone™ (quotmg pprench, supra at 483)); Harris v. U_nrted States, 336 US_ 5435, 563
122 8. Ct. 2406,153 L. Ed. 2d 524 (2002) (plurality opinion) (same); cf. Ap

at 488 (facts admitted by the defendant) In other words, the rélevant “statutory e

maximum® is not the mammum sentence a 1udge may 1mpo,se after ﬁndmg additional
facts, but the maximum he may impose ‘without any additional ﬁndmgs When a judge
inflicts punishment that the | jury’s verdict alone does not a.llow the j jury has not found all
the facts “which the law makes éssential to the pumshment Blshop, ﬂl_m‘__ 5 87 at 55
and the Judge exceeds hrs proper authonty

Blakelg 2004 WL 1402697 at 4 (emphasrs m orlgmal)
The Court finds persuaswe the ana1y51s of thrs issue by the chenth Ctrcurt in Umtod o

§tates v. Booker. The Booker court stated

But the issue in Blakcly was not sentencing drscretron — 1t was the authorlty of the
sentencing Judge to find the facts that determme how 'bcretlon shall be implemented
“and to do 30 on the basm of only the civil burden of proof The vices of the guidelinesare
thus that they require the sentencing judge to make findings of fact (and to'do so under
the wrong standard of proof), and that the judge’s ﬁndxngs largely determine the sentence,
given the limits on upward and downward departures The ﬁndlng of facts (other than the
fact of the defendant s ¢riminal history) bearing on the length of the sentence is just what
the Supreme Court in B]akely has determrned to be the provmee of the jury.

Unifed States v. Booker 2004 WL 153585{5 (7th C ir. Juiy 9 2004) (mternal crtatlons omrtted)

(emphasrs in ong_mal)._ ;



The Court ﬁnds that in all 1ega11y 81 gmﬁcant respects speetﬁcaily regardmg the ro]e of

the judge as factﬁnder at sentencmg for purposcs ef any sentenct ng enhancement the system m _

the state of Washmgton 15 the sa:me as the Federa] Sentencmg Guldehnes Therefore the Court

finds that Blakely apphes to the Gu1de11nes and that any sente ee enha oemcnt under the o o

Guidelines must be, 1mposed na manner that fully accommodates the Stxth Amendment 1l ghts |
articulated in Blakely. S . | o
The next issue is whether the appllcatlon of _B__Lal_@y to the Gu.tdelmes renderq the |

Guidelines conbtltutlonally mﬁrm The Supreme Court stated in Iakely as follow 8: “By

reversing the Judgment below we are not as the State woutd have 1t,- ‘ﬁnd[mg] detenm nate S

' senfencing qchemes unconstttuuonal ’ (Brlef for Respondent 34 ) Thts case 1s not about whether:: o

determinate sentencing is const1tutlona1 only about how it can be unplemented in a way that
respects the SIXth Amendment " ] lakoly, 2004 WL 1402697 at 6 C]eaﬂy, thﬂ mdlcates that

courts should first, if poSsnble undertake to sustain the cu.rrent system as modtﬁed to

accommodate Blakely, rather than to declare tho Gu1delmes uneonstltut'
settled that a court 1s respon51blc for upholdmg estabhshed law ather than ex ndmg 1ts reach ' _' )

See, e.g., Ronald J. Krotoszynsk1 Tr “On the Danger of Wearmg Two Hats M1stretta and

" Morrison Revisited,” 38 Wm & Mary L. Rev. 417, 445 (“Put S1mphst1ca1]y, Judgea aré meant "

.5!)

merely to mterpret emstmg law they do not create 1t out of whole oloth
The questlon beoomes, therefore whether the Guldelmes carn be apphed 80 as to
accommodate the S:xth Amendment 11 ghts artlculated in lakely wht!e mamtalmng the 1ntegr1ty

of the federal sentenemg system As descnbed more fully below the Court Iinds that the .

TR U

yal Indeed itis well .



~ Guidelines can be applied._in.a m

Gmdelmeb are, constttutlonal

On Ju]y 8, 2004 thls Court announccd a four—polnt p]an (the “Plan”) to be apphed to all -

criminal cases gomg»forward to ensure the V1ab1hty of the Guldelmes v 'htle_ fully protectmg the _ .

Sixth Amendient nghts descnbed in lakely ? The Plan prov1des as, follows

1. The Cou.rt w111 only accept a plea of g‘mlty accompamed by a Slxth
Amendment waiver of jury that expressly applies to both guilt or
mnocencc and to sentencing. If a defendant does not desire to waive his or
her jury ri ghts in all respects, a jury trial onall relevant 1ssues w11] ensue m
accordance w1th the Slxth Amendment o '

2. For those cases resofved by aplea pm‘quant to such a comprehenswe
waiver, judicial factﬁndtng at seritencing W1ll requlre ‘that any contested
enhancement or departure must be based on facts cstablished beyond a

« consistent with Blakely and threfors ifso applicd, the

reasonable doubt in accordance with the federal ru_Ies of evidence, The

Court recognizes this may have 51gn1ﬁcant con quences pamcularly in
“areas such as relevant conduct, detenmnlng amounts (e.g. drug quantities
and dollar amountq) and role in the offense. Neve[theless, the Court
believes the language n Blakely equatmg jud101al factﬁndlng with jury
factfinding as a matter of Sixth Amendment Junsprudence 1mp1101tly, if
not expllcltly, requires the application of quch enhanced ewdentlary
btandards :

P Ttis noteworthy that the current confusmn occas1oned by 1a ely arises excluswely in
 the context of “straddle” cases, that is, casés in which a “trial was held or guilty plea entered, '
prior to Blakely, and in which sentencing follows Blakely. See, e 8.2, ‘Booker, 2004 WL 1535858
United States', Fanfan, No. 03-47- P-H (D. Me. June 28, 2004). " Sit '
sentencing is based i in those cases. was developed prior to li_akcly_, there W1ll necessanly be
differcnt sentencing outcomes dependmo on the facts of each’ case,_and on what was established
in the record. The focus here is going forward, whetrein all facts are 'estabhshed infull
compliance with Blakely, from ‘charging documeénts, to the entry ofa plea or holding of a trial, to
sentencing. The Court beheves__ that the “qtraddlef_’ cases wxll 5001 pass through the system, and
therefore should not forim the ba: ing what is best for federal sentencing policy in -
the long term. The Court further beli at, in the long term, ‘with all ‘parties able to develop a
more complete, appropnate and v otd it Wlll be p0551b1e to 1mp1ement lakelx wlule
maintaining the consutuﬁonahty of the Guldellneq o

' "13 )

e record upon ‘which R



3 For those cases that go to trial, faets neceesary to support reievanl )
' sentenemg enhancements and departures will be set forth_on the terdzct o
form for the jury to find beyond a r A'meehamsm w1ll be
established whereby all parties have full not1ce of such potential
enhancementq prior to trial, The Court will glve the jury such instructions
as'are’ necessery and appropudte to make these findings of faet

4, The Umted States shou]d 1nclude 51gn1ﬁcanﬂy more 'detarl mfrte chargmg R

documents For those cases that are resolved byentry of a plea, this will

reduee the amount of judicial factﬂndmg needed at sentencing. For those |

~cases that go to trial, the j jury will have a more complete understandmg of
the questions that will be presented on the verdict form as matterstobe
proved beyond a reasonable doubt,” The Court anticipates that in some '
cases that go to frial mvolvmg certam senten cmg enhancements,
particularly rélevant conduct, 1CE regardm gs
not be admissible because it rnay be of limited probatwe Value in provrng
the crime charged and h1gh1y prej judicial. On]y in special caseb, for goed
calise shown, will the Court utlhze a bifurcated procedure whereby guilt or
innocence will be considered in'a first phase and sentencing evidence will
be offeredin a seeond phase Spee1ﬁcally w1th respect to relevant '
cohduct, since the Unifed States hereaﬁ:er must prove all relevant eonduct
beyond a reasonable doubt in any event, wherever possible the United
States should consider simply 1ncIudmg any such relevant conduct
allegatlens as pa.rt of the enme or emneb 'be1ng charged '

workability and fazmess of the Gmdchne system, whlle fully proteetmg each defendant s Slxth '

Amendment rlghts under ﬁlg y Whlle mutually 1nterdepe11dent each elernent w111 be subjeet e

to appeal and may, asa result be modxﬁed However any such modlﬁcatwn w111 not cause the

system to fail. For example, the Plan wdl Stlll ﬁmctwn effeetlvely 1f the Supreme Court R

ultimately determmcs that the burden of‘ proof ehould remam preponderanee of the evrdence

rather than beyond a reasonable deubt Wthh is the standard applted here Furthermore,

experience in future cases’ may euggest that b1fureated proceedlngs separatmg the gmlt phase and o

the eentenemg phase can ancl should ’oe ut1]1zed on a more frequent baS1s 'The pm‘pese hcre i ..
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set forth a system that 1sconst1tut10nal underBIakoly, whﬂemzu
viability of the Guidelines. __The:j_cauit‘ﬁ'ﬂi'addféaég 'é';fiéh' clomentofthePlanmtu.m T
A W aiver of J ury

The Supreme Court a.nnounced new SlXth Amend:ment rlghts m akely The Court

‘however, did nothing to dtsturb the current _]111‘1 sprudenee apphcable to the wawer of thoqe S1Xth o

Amcndment rights. To the contrmy, Iakelx states g

_defendants who

Justice Brcyer argues that Appremd works to the detrl NP

 plead guilty by deanU  them ( of the opportunity to argue sentencing féetors to a,!udge o

Post, at --— - -——-4-5. But othmg prevents a defendant \|
rights. When a defendant pleads Builty, the State is fiee to seek judicial sentence

enhancements so long as the defendant either etlpulates to the relevant facts or consents to o

a 391U, 145"

judicial facthndmg See Apprend 530 U.S., at 488; Duncan I

158, 88 S. Ct. 1444, 20 L Ed. 2d'491 (1 968) i appropnate'walvers are f}“ro'cmed“Stateq

may continue to offer Judmal factfinding as a matter of ¢ cour

plead guilty. Even a defendant who stands tnal may consen

sentence enhancements, which’ may well b in s interest if relevant evidence Would

prejudice him at trial.” We do not tnderstand how Apprendi c Iy work to the
* detriment of those WhO are free if they t}nnk 1ts costs od't’\:évelgh its beneﬁts to render it

inapplicable..

Blakely, 2004 WL 140269'7 a 8;‘5 s

Priorto B Ia ely the comerstone of the crnnmai _]ll"-‘-tlce system was wawer of _pury, entry

of a plea of gullty, and consent to sentencmg under the Sentencmg Reform Act of 1984 whteh _ |

meludes at its heart judlCIal faetﬁndmg Indeed 9’? 1% of all cnminal cases.
resolved without a Jury tnal at the rcquest of the defendant pursuant to a waiver of h]S or hor o
Sixth Amendment ncrhts 0 There 1s 51mply nothmg m Elggely to suggest that thls should chan ge

in a post-Blakely envzrom_ent_.__ _Rath_er, e)__(___cept_ to the e??tcnt_th?}t.-t;?-_ﬁlﬁCQP§_Fl?e ap_ph_cabl_e_ rules_ of

10 Umted States Sentencmg Comm1ssxon “2002 Sourceboo_ of
Statistics.” _ -

S VA



evidence and burden ofproot' B"lékely' 'p"red'c&ﬁ'ﬁahﬂ:;: iiﬁbaété' 651‘9%‘1105

defendant docs not w.:uve hlS Smth Atnendment 1l ghts and mstead proceeds to a trlal bYJ ury as

':ses'"ihixkhiéh”t}ié ﬁf_' S

guara.nteed by the Conetltutton In thoqe cases, whu:h constltute a fra 0 of _ thetota] numbcrof o

criminal cases in the feder_a_l _sys't_em_,__ 1_t is etnt_t_teg_t_t]y pos‘srble t_’o prbte‘_c_t hedefcndantsBlakely o
rights under the Sixth Amendment. |

A defendant is entttled to 2 mal by jury as a constnutlonal rtght Thcre lS however

simply no COI’lStltutl onai nght to watve a Jury tnal Walver 1s a pmnlege granted by Fed R

Cnm P 23, and is expressly condltmned on the consent of the govermnent and approval of the )

Court. Fed. R. Crim. P. 23(3)(2) and (3) m or v. mted 380 U S 24 3'6 (1965)
F urther there is no authonty that grants a defendant a constt tutlonal nght to selectwe]y waive his

or her Sixth Amendment n ght to some 1ssues (e.g gullt or mnocence) and not others (e. g

~ sentencing). Noris a defendant const]tutlonally entttled to enter a plea f

right to a jury, and yet resurrect hlS nght toa Jury at sentencmg by 1nterposmg a constltutlonal

ity by vaiving s

challenge to the Gurdehnes A waiver of the Slxth Amendant;’_: ' ght to 1ury'1s _]ust tha,t a wawer:" o

of jury. A court ca.nnot and must not act so as to exert presqure ofia dofendant to Walve hls ._ :
right to a jury. But a court certamly can requtre that a dcfcndant dCCCpt the fuIl and naturaI
consequences 'of sueh a waiver, me_l_t_l__d_lng'_ j udlcml _fectﬁodtng_a_t_sentenc’lng._ If a defendz_mt
determines not to __a_ccept _du_ch.-eodee.quenoes,'_:as_ is his right, the matter shouldbe Scheduled 'fo_r'_ o

This Court believes that the constitutional vi'ab_itity of theGuldcllnesdependsonthe T

continued viability of the current system of waiver andconsentThe jufisprudence supporting



this system was not challenged in any way by Blakely Accordmgly, watver a;nd consent should "

remain the eomcrstone of the cnmrnal justrce system in the futurc o _' R

3 B Burden of Proof and Rules of Evrdenc ": T
The Guidelines prov1de that the burden of proof fer estab]lshmg a sentencmg fa ctotis a il

preponderance of the evzdence U S Sentencmg Gulde]mes Manudl § 6AI 3 onit., (2003) e The:' .

commentary to § 6A1.3 States “The (‘ommlssmn beheves that the usc of a preponderance of them o

evrdence standard 18 appropnate to meet due process requrrements and pohcy concerns in

resolving disputes regardmg apphcatton of the guzdehnes to the facts m the case » Id

The Gui delrnes further provxde that the rules of cvrdence do not apply to the detenmnatton of B

whether facts support a sentencmg enhancement: _ '

When any factor 1mp0rtant to the sentencmg deterrmnatron i3 reaso‘nably in dispute, the
patties shall be given an adequate opportunrty to present 1nfonnat10n to the court _
regarding that factor, In resolving any dispute concerning a factor tmportant tothe

sentencing determination, the éourt may consider televant information without regardto
its admnssrbrhty under the rules of evtdence apphcable at tnal provrded that the e e

- -U.S. Sentencing Guldehnes Manual § 6A1 3(&) (2003) 12

' This parai]els Fed R Ev1d 1 101(d)(3) w]nch dueets that the rulee of ewdcnce do not

- apply to bentencmg

2 The Commentary to t; 6A1 3 further provrdes

In cletermlnmg the relevant facts sentencmg Judges a.re 1o re_str
would be admissible at frial.’ Seef"'S“U §.C 83661 see _aie(}
S. Ct. 633, 635 (1997) (holdmg hat Tower cvidentiary standard

ncmg permrts

: d t_o mformatron that . '_

_:fjntfed St_e 8 v Watt . 117

sentencing court’s consideration of acquitted conduct); W_nte v, United Statgs, 515U. s, '_

389, 399-401 ( 995) (notmg that sentencing courts have tradit iy consrderecl w1de -
| Criminal trial, ineluding_

courts have tradrttonally consrdered defendant ‘;_prror enmma] conduct even when the




The Umted States assens that these pnnmples are not d1 sturbod by Blakely T hc Umted

States argues in the alternatlve that 1f ]a eTy apphed in such a way as to change the burden of

proof or the apphcablhty of the rui es of ev1denoe th1s would' 'a:_ter i

‘m“?gm] dementofthe

guideline system and as a reSult the entlre guldelme system would f i e T T g S e

James Comey, Deputy Attorney General “Department I_egdl Posmon and Pohcles in nght of o

Blakely v. Washmgton” {J uly 2 2004) For tho rea,som dlscussed

Asnoted p rev1ously, _-‘flak°1 prov1des that pursuant to Proper wmver a:nd consent a court may

Iow" the C ourt dlsagrees

engage in judicial factﬁndmg oly 2004 WL 14{)2696 at 8. Thzs 'd?ﬂ':_q not suggest however,'_":‘_" o

that a defendant’s Sixth Amendment i ghts are protected by Judlcml factﬁndlng under a relaxed

burden of proof and w1thout apphcatlon of the rules of ev1dcnce To the contrary the Supreme o

conduct did not résultina conv1ctlon) Any information may be con51dered 50 long as it

has sufficient indicia of reliability to support its probable accuracy. Watfs 117 S.Ct. at o

637; Nichols, 511 U S at 748; Unlted States v, Z_u
1990, gert. denled 497 U. S. (9th Cir. 1993) cert ‘denied, 5T
States v. Sciarrino, 884 F. 2d 95 (3d Cir.), cert. demed‘ ki
court declarations by an unidentified informant may be consi here there isgood =
cause for the. non—dzscloeurc of the informant’s identity and there is sufﬁment '
corroboration by other means. 'Unites States v, Rogers, 1 F.3d 341 {5th Cir. 1993)

United States v, Fatico, 579 F.2d°707, 713 (24 Cie 197 US. 1073
(1980). Unreliable a.}legatmns shall not be constdered Umte_ | St
204 (10th Cir. 1993) ' o

- U.S. Sentencing Gu1del1nes Manual § 6A1 3 cmt (200’-‘5)

This Gmdolme prov151on m derlved from the federal statu; that e

fos v. Oritz, 993 F2d "

 No limitation shall be pIaced on the mformatlon ooncernmg the background 'charaeter o

and conduct of a person oonv1cted of an offense wh1ch a court of thé ___Umted States may .
receive a.nd con31der for the purposo of 1mpos1ng an appr n

18 U.S.C. § 3661 (_2000).-



Court equates judicial factf ndlng wtth 1ury factt" ndmg and states'th it

theonc:maybe substituted

for the other pursuant to Proper con qent and WaIVGI' See 1d at 8 Mo

e, tﬁé“S’"ﬁbféiﬁé Céiti'r't': B

remmds us that A pprend mvolved the same concern for such a h.l ghe1 standard of proof statmg,

“This case requn-es us to apply the rule we expressed in Apprenm V New J ersey 530 U S 466

490,120 S. Ct. 2348, 147 L. Ed 2d 43«(2000) ‘Otherthan thc'f__ {'ofapri

"conwctlon, any o

 fact that increases the penalty for a chme beyond the prescrfbed statutory max1murn must be R

submitted to a jury, and proved beyond a reasonable doubt ” _i at 4

Logic and common sense‘ d:tctate that a Judge may not con st1tuttonally Substitnte judicial _

factfinding for jury factﬁndmg under Blaketv w1thout a more exactlng tandard of proof and the o

application of the rules of ev1dence \/Ioreover there is l1tt]e remarkable about these adjustments _ o

in the context of a crlmlnal ease Under Fed R CI’lIIl P 23 a defen

right to a jury and try the case to the court. There can be no argument that i 1n 56 domg the

T aYWaWe hls Qr her e

. defendant would then be subtect to a Iower burden of proof or that the rules_ of ev1dence should o o

no longer apply. Stmﬂarly under lggkelg ihe Slxth Amendment 1s the 0u1dmg Iegal prln01p1e o

' apphcabie to factfi nd1ng at sentencmg, Whether by the Jury or by the judge and the Slxth

Amendment pmtectlons of a hlgher burden of proof and the apphcatmn of the ru]es of eVIdence e

should apply no matter whlch factﬁnder is selected S1mp]y stated there ca.n be no dﬂutton of

‘one’s tights under the Slxth Amendment when one tactﬁnder is selected over the other o '_ o |

The United States argucs that any change in the burden crf proof _ _oul_ | 1srupt the

guideline system so 51gn1fcant1}’ fhat the Gtudchnes would fatl asa result Thls argument isa

* Companion argument to the clann that, as a matter of severablhty anaquzs certain changes in the'" R

current system render the Gmdehnes mappheable as a whole T he Court d1sagrees The burden o




of proof is tiot a siguificant aspect of the Gverall inierdependency of the various component parts

of the Guidel_in'es".' As 's't'fa'tedf aboue the. corn'erst_one of the o mr 'al'iiusric_e"sy'stem_under_the___I__;_ o

Guidelines is the defen dant s walver of ] ury, entry of a plea of gurlty,

and consent to”Sentencmg ORI

by the judge under the Sentencmg Reform Act of 1084 Whﬂe ad_rustmg the burden of proof and o

applying the rules of ev1_de_nc_e to_cases w_here_ a defendant entcr d conscnts to _]lldl c1a1

factfinding may require the United States to iilclude 'ﬁibr'e"aét:ii_ in it

gather morc evidence for sentencmg, such changes should not precrp1tate a fallure of the systcm |

. flai”gmg documents or

More 1mportaut]y, there is slmpiy nothmg in the Gtudelmes, the Act 'and rts leglslatwc hrstory, or S

the case law to support the Govcmments clau'n

Finally, as a practrcal matter every drstnct court Judge 1s aware that m the vast majont.‘/ o

of cases, the facts necessary tU SUPPOIT sentencmg enhancements can'behcstabhshed wrtheut o

: regard to the burden of proof For example whether the defendant . va a:mrtng a gtm In some. '.

cases, however, partrcular]y those mvolvmg amounts, a defendant s role m the oﬂ‘ense, and

relevant conduct, the burden of proof wrlI have a si gnr ﬁcaut cffcct' 'T e: Court would only S

observe that these areas Were"vexrng for purposes of 'proof pnor to_
Jud ges developed ways of farrly dcalmg wrth these problcms |

The Court concludes that a clear ptupose of B__ely is ro'cnsure that each fact necessary N
to support a sentencing cnlmn(:ement must be provcd under the rul es of evrdcnce beyond a

reasonable doubt to a Jury or, pursuant to proper walver and consent to a _]udge Thls wﬂE have -

its greatest Jmpact in the area of‘ relevant conduct In th1s regard th .'

that, at least to some extcnt relevant conduct has long caused drscornfort to those mvolved in the_

22
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c Tnal by Jury"

In B} akely: the Supreme Court held that any fact ncccssary\t support a sentencmg

enhancement must be dctermmed by a Jury As dlscussed m Scct on

above lakglypermrtsa o

district court judge to conduct the necessary‘factﬁndmg pursuant toa proper Walver and consent_ o

As discussed in Sectlon B above tlns grant of authonty to the Judoe st be accompamed by a

change in the burden of proof and the apphcatlon of the rules of cvrdence to fully equate Jury

factfinding with judicial factﬁndmg These steps wﬂl effcctrve y solv
in the federal criminal justlce system
The remammg cascs w111 present partrcular problems that requ1re adchnonal tnne energy, h

and effort on the part of’ all responsﬂalc partles m the crtmmal ]ustlce system But the cha.nges '

_Q__Ver_ 979 oft_hhklt?a. esi o

required in the system are not chfﬁcult and_dlstrl'ct court Judg'es_are chl expencnced T

1mplemcnt:|ng the kind of safeguards that are necessary to protect a defendant s Slxth

Amendment rlghts

To ensure that Iakely rs followed the trlal court must put before "the: Jury each fact that

- must to be estabhshed to support a sentencmg enhancement B Notably, the 1:1'1a] court is not

required to put before the Jury cach spec_rﬁ_c_sentencmg cnhancem‘ent ut only the facts necessary

to support any suchenhancemei‘lt "Accor:di_n'gly,' for certain complex 'entra.ncemen__ts, it may be

clected fo e exerc1se theit S1xth Amendment rlght to a trza] by _]ury no waWer and_ onsent 18sugs.
were raiscd. ' : SRR

gt




possible to estabhsh the reqtuslto factual ba51s wﬁhout requt rm 'the 'ury to srﬁ th.rough al! the o

apphcable definitions descnbed in the Guadolmes AR

This Court beheVes that in most cases requlrmn tho jury to f’ nd each fact necessary to

support a sentencing onhancement beyond a reasonablo doubt is nelther novel nor onerous"' "

Pursuant to A_pprend 530 U. S 466 courts already requrre jurie

tO_ deten_nmC b e}’Ond a R

reasonable doubt certam lssues, such as amounts that chctate the nature of a statutory offense

See, e.z. 21 US.C. § 841(1::) (1994) See also Fanfag No"'03 47—P'H (D'. Me .Tune '28 2004)

Further, in cml cases dlstrrct court Judges routmelv put bofore _]U1‘1 es numerouS_lnterrogatone S o

on the verdict form Whlle posmg several questlons to the _]ury 111 a cnmmal settrng w111 be more

Of course, in certain c_ase.s the issues w111 compel a procedur_e that is oomplicated aaa
tlme consuming. But because rSSues 111 1s01ated cases are comphcated and tlmo consumm g does
not mean that they cannof be managcd in a way that Is both effectwo and fa1r There 13 nothmg in

this Court's experience wi ﬂ" Juﬂes that would suggest that aJler ca.nnot mako very sophJ sttcated.' o "

sentencmg decisions wrth proper guldance and mstructlon by tlle"C __

a D Umque Casos

Tn limited mstances jury factﬁndmg Wl]l requlre Spemahzed procedures, The proper

administration of theso oasos Wlll resrde w1th the dlstnct court _;udgcs who have vast expenonce

in tailoring the process to ensurc farr and efﬁcnent outcomes

“ Asinany comphoated case whethor oml or ,_onmtnal Judges can put in place
| requirements for filing proposed verdlct forms and_ tnslrucnons W ]
the fatr and expedltlous treatrnent of these is sues.

advance of trlal to enswre .



The Court antic'tpates tﬁat- in paﬁicg'le special ’trabte}ﬁs' wil

involving relevant conduct lnstances m TI occur :w _ ere ev1d < t 'ce_t_lduet Wlll not be :

probative of the crime charged and WLH be Inghly pre] ud101a1 | In su h

be admitted d.mjmg the g__l_:n_lt phe_se _of_ the :t.r_;_a_l__,_ th_ns foretng::a_ seeo_r__td phase forpresentatronof N

sentencing ev'id'en'ce to the jury T'H'e5_é" casesshouldberatelndced, smcetheGovernment must |
now estabhsh all facts necessarjr to .support a eentencmﬂr enhancement beyond a reasonable .
doubt, wherever possnble the Govemment should snnply charge the relevant conduct. under
applicable law in the m._df'?mcﬂﬁ i than ek o s f soley at semencing.

With respect to thosecasesmwhrch ablﬁ;lrcatedproceedmg 1srequ1redtheCourtnotes _ o
that district court judges?ere qu1te famlharmththls process For exarrmle punrt:vedamage N -

cases routinely require such a procedure District court Judgcs clearly can adJust wnhout R

difficulty to the neede presentcd by such cases

ses, the evidence cannot |

The Court finds that the Gmdelmes are consti’t’ntiohal' i'f unplementedmdccordanccvvlth R

B this four-pomt Plan. The Plan w111 malntam the workabhty of the Guldehnes:' whlle addressm g o

' the concerns expressed in Btakelv that judlclﬂ.l factf’ ndmg by a Iower standard of proof canbe
- inconsistent w1th a defcndant's rlc,hts under thc Slxth Amendment As noted m 1}1 the

Supreme Court's goal was not to cradrcete sentencmg gurdelme systems but to ensure that they

are 1mplemented in a manner con51ste11t wrlh each defendant s Slxth Amendment 1i ghts lakelz, R

2004 WL 1402697 at 7. The Court belleves that the Plan ac}neves thls goal
v

« In the instant caee Defendant entered a plea of gurlty to thc Theft of \»rall Matter by

Offiecr or Employee (of the Umted States Postal Serv1ce) 18 U S C § 1709 As descnbed m




detall above, in s0 domg Defendant wawed her ng,ht toa Jury and cxpressly consented t0 Judlmal o

factﬁndmg for purposes of sentenemg undcr ‘t

:""Sentenelng Reform Act,
Applymg the Federal Sentenemg Guldelmes, w1thout th ents,the Court B

determines the base oﬂ'ense level to be 6 u. S‘ Sentencmg Guldelmes Manual § 2B1 l(a)(z)

~ Additionally, Defendant s Petmon contamed statements whzch support a two- pomt enhancement

for Defendant’s role in the offe‘ns‘e" under § 3BI 3 bec-ause Defendant adm1tted: to stealm g ma11 o

cntrusted to heras a Umted States postal employee 15 The Commentary to thls sectlon prov1des

‘in relevant part because of the specml nature of the Umted States 'mall an adJ ustment for an -

abuse of a posifion of trust w1lI apply to any employee of the U S Postal Servnce who engages 1n -
thc theft or destructlon of undellvered Unttcd States mall » U S Sentencmg Guldehnes Manual B

§3B1.3 cmt 2.1 (2003) Thts brmgs the offense Icvel to 8 thhout objectlon

Two ﬁlrther enhancements based on specnﬁc offense chara' ' 'st1es, _each requmng
judicial factﬁndmg, have been recommended m the Presentence .Investlgatmn Report These two N

<enhancements, amountmg toa poten‘nal increase of fourtcen addmonal leveis are Ob_] ectcd to by

Defendant.' Thus under B! akely the Unzted States must prove bcyond a reasonable doubt the o

facts necessary to suppOrt each enhancement

¥ Section 3B1.3 ptovides in reIevant part as follows:

- Abuse of Position'"of T'fust' or'Use Of "'S'nee'iall Skit I'

Ifthe defendant abused a posmon of pubhe or pnvate trust or used a speelal skdl 1n a
mannet that si gmﬁcantly facxhtated the comm1ssmn or conceaiment of the offense
increase by 2 lwels e e e _

ndedmthePSIshould -



The first iséue is the'ani'oiintof lds's ettri'b'o'tétbl'e 't'o Defendant’s cr1 1na1 'aot”i'i}‘ity T his o

issue presents tWO questlons the actual amount of Ioss suf’fered by the V1ct1ms that can be proved“ o

beyond a reasonable d oubt and tﬁe amount of loss that can be attrlbuted to.Defendant beyond a -

reasonable doubt The Court wﬂ] 4ddress each of these 1ssues 1n tum
: -1 The "Amount 'o'f Loss Suffered by the Victims o

The Commentary to é} ZBI 1 prov1des that the sentencmg court need not determme the _ _ |

loss with precision, but muqt makc a reasonable est1mate of the loss"'based on the avallable - |

information. See _&Un'te_f States V. _Oc:bome

,332F3d 1307 1313(10th Cir. 2003) Here ) o

Defendant had 54 707 in stolen cash ctIld checks on her person at the tlme of arrest Aceordmgly, -

this amount of loss can be readﬂy determmed beyond a reasonable_doubt.

VOM, the thlm m ost heavrly Impacted by Defendant q rirning

s devslapd .

records of itg ]oss amounts W:lllanr “Woodre” Rams thc Dlrector of Fmance for VOM

testified as to the procedure by whrch VOM recorded reports of undelivered checks “{."Once Mr o

~ Rains realized that VOM had l‘ecel.

of time, somet:lme around early 1999 VOM began recordm g the rcport of uncashed checks

- Usinga computer sprea,dsheet VOM mamtamed a hst (the “VOM report‘) of reported

s Wlth]_n a ShOrt PeI‘lod= SR

undehvered donatlons The VOM report contams the date cach undehvered check was reported e

the check number the doﬁor s name and address, the am'ount of' th'

date the donation was ma.ﬂed %uch a reeord was made overy tlme an undehvered_oheck was -

n'_‘ and thc estlmated

reported Mr Ramq Pl‘epamd some reports hlmseIf and oversaw'the fi hng of repo:ts by others in o

~ his department VOM determmed that approxlmately i 233 undehve cheekstotahng e




its loss tota]ed $253,555.4ﬁ.‘ Hbttfé\_f.ei','.thc Court findsthat morepmofls requtrcd to eStabl_i_sh_- o

tlus amount of loes beyond a reaecmable doubt

The Court ﬁnds that tho reqtured quantum of proof ha 1
arnount of $134,571. 34 through ewdenco of replacement donatlons recelved by VOM Many
contributors, when mformed that then‘ ongmal donatlons had not been recewed by VOM sent o

replacement donatlons A dona‘uon was categortzed asa “rep] acement donatton when it was the

same amount as the ongmal donatlon recolved w1thm four months of ttﬁcatton that the _ | .

onglna donatton did not amve and was not pa:rt of a ﬁxed program of system atlc glvmg (e g o - o

someone Who gave $2'§ every three monthb, and made another $25 donatlon w1th1n four months __ o

of dmoovermg the last donatlon had not amved) The ev:den ce reﬂects hat VOM recelved

replacement checks for $134 5’? I 34 of the undehvered donations VO mamtamed dctalled

records of these repIacement donatlons VOM .rnarked both the repIacement donor E name and

donat:ton amount by hlghhghtmg the__appropnate lme on the VOM report contammg that donor s | |

. _1nfonnatton -The Court f'inds that the fact that a contnbutor sent a replacement cheok m the samej
amount aﬁer learmng that the ortgtnal check dld not. amve estabhshes beyond a reasonable doubt o

that the check had bcen sent in the ﬁrst pIaoe Thuq the Ioss to VOM estabhbhed beyond a R

rea‘;onablo doubt is $134 571 34 i :

§134,571.34, the result 1§ & nét 105 ) VOM of $11 s,983.59. When this amount is added to the
34,707 found i m Defenda.nt s possessmn at the tlme of her arrest and tho search of her r031dence |
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~In addmon to the loss suifered by VOM each contnbutor who sent a replacement o

donation lost the value of the stamp he or she uscd to ma.zl the ori g1 al donatlon and mcurred

further loss through the expenses of wnung a new check usmg a new envelope and the cost of | _ - _

transponanon to effect maﬂmg Thus, the Court ﬁnds beyond a reasonable doubt that the value o

- of the posta ge on the or1 gmal donatxons a.nd the expenses mcurred m m llng 2 replacement _ o
check are also part of the amount of Ioss attnbutabie to Dcfenda.nt s, crlmmal :_actmty

2 Tho Amount of Loss Attnbutable to Defendant "

Having’ cstabhshed the total amount of loqs the questlon beco i whether, and fo what
extent, this amount of loss can be attnbuted to Defendant As noted above,' the smoum of loSs is' -
the greater of either the actual loss caUsed bv Defendant's conduct or the mtended loss In tlus

case, the Jogs kept by VOM reﬂect that checks Wthh had been sent were not bemg dehvered B

du.nng the apprommately four—and-a-half year per! od of Defendant s employment From ¥ anuary o

of 1999 until July of 2003 Nota.bly, the VOM records also estab_ sh a penod of it e;:ﬁ-om July B

11, 2001 until Februa.ry2 2002 when 7o undelwered checks were reported The ev1donce e

adduced at the heanng demonstrates that thzs penod corresponds to a pen od'whcn Defendant

missed work to recover from surgery, _from August of 2001 untﬂ March of 2002 Sl gmficantly,

VOM again began re gularly recewlng repoﬁs of unde] wercd checks __fo]]owmg Defendzmt s B

return to work in Ma_xch. . -

it exceeds $120, 000, ThlS ﬁgure would then be mcreased 10 reﬂect the expenses mcurred by o
those sendmg replacoment donatlons as dlscusse | below. _

** The Court notes that thIS‘ Ioss is tanglble albelt mlmmal
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Furthermore, Inspector Santiagg testified that Defens

~embezzling rﬁﬁﬂ fornearly e years. Def rp ahea:nng However the o

Court finds Inspector Sann ago to be a hlghly cred1b1e w1tness :'leen Inspector Sa:nt1ago s lack -

of motivation to f_abncate te_st_n_nony and th_e cred1b1__l__zlty- 'o_f hlS s__tete t_s_,_:_t_hle _Ceur_pﬁx_;ds th_at

Defendant did in faet'cdﬁfese to conductlng hercnmlnal actmty du gtheumeVOM recol‘ded B

undehvered cheeks

Based on the abeve evndence, the Court finds’ that the Umtecl States has

beyond a reasoniable doubt that the teta] amount ofloss to VOM $134,571.34, dlscussecl above
“can be attribu’red to Defendant as can the amount of lose mcurred '_ Yy th se donors who sent o

replaccment checks Thus, Defendant s offense Ievel W1II bc enhanced by ten pomts, for a loss

- amount greater than $120 000 but less tha.n $200 000 U S. Sentencmg'Guxde]mes Manua} §

2B1.1(b)1X(E) (2003) Thls bnngs he Offense .eve 0 ;

B The Number of V:ctlms

The second, 1ssuc=1nvelves a p0531b1e enhancement for the nde;aeef of viedfns of the '
‘offense. The P_SI reeomr.g:)ends e_;tyg_(._efp:oxdz: 111ereésg?_ :fQ:; a cnm i lvmg :ten.or mefe V..1et1ms,
based on the fact that the iail found in Deféndant's possession at the tine of her arrest was

addressed to nine different persons or entities. Based on the length of time over which Defendant

committed the offense a.nd the vdlﬁhie ofhlai-i 'fe'f Wthh she Wes'respo_r;gs'ib_:l_e,_the. PS] concludes

that Defendant s cnmmal acts hkely aﬁ‘ected well over ten v1cums

The Umted States asscrts that based on VOM “S , 1

the base oﬂ‘“ense ler:I should be ‘“CfeﬂSCd b)’ four " vels because the offense mvolved__mere than

ity vctims. The Cout arecs. The ¢ Comiidsiary to § 251.1, s Applcation Note defines




_ “vronm as “(A) any person who sustamed any part of the actual losq determmed under "

subsection (b)(l), or (B) any 1ﬂd1VlduaI Who sustalned bodﬂy m]llry as a result of the offense o

‘Person’ includes md1v1duals corporatlons compames, assom .f rms partnershlps, '

~ societies, and joint stock compame_s U S. Sentencmg Gmdehn

Commentary further prowdes ae follows
(B) Undehvercd Unlted States Mall

(1) In General In a case in which undehvered Umted Statcs mail was
taken, or the takmg of such item was an ob]ect of the offense, or in
a case in whzch thc stolen property . . possessed was undelivered
United Stdtes mail, “vzctlm means (I) any v1ct1m as deﬁned in
Apphcatlon Note 1, or (II) any :p 'r'son ‘who was the mtended
remplent or addrobsee of the undehvered Umted States mall

U.S. Sentencmg Gmdelmes Manual cmt n 4(B)(1) (2003)

The Court £ nd.s that the ev1denoe adduced at the hea.rm g:establlshes beyond a reasonable:' |

doubt that there were more than ﬁfty v1ct1ms of Defendant s cnme The losses of those who

intended to make donatlons to V OM have boen proved beyond a reasonable doubt Mr Rams _'

_sponsorcd an exhibit, Whlch demonstrates that over 200 pf:ople reported un dchvered dﬂnatmns -

- and incurred the expense of wntmg and mallmg a replacement chcok' T

victims are identifi ed on the hlghllghted VO’VI report Thus, the ar

2Bl 1, as defiried i in Apphcatlon Note 1 In addmon to those'who wrote"replaeement checks

: ual'wmt nl (2003) The

s hames ofthose S |

Gr . OOIVlctlms under §

VOM, Prayer by Letters, Samt Matthcw s Church Southwest Indian Chlldren s 'Fund Word of

- Faith, Robert Tilton \/Ilmstrleb and two prwate re51 I ences in Bartle

T

1] e consntute v1ct1ms as o



V

Based on the Court s ﬁndmg that the above enhancemente have been estdbhshed beyond ' - |

a reasonable doubt the adJ ubted of‘fense level m th1s ease is 22 and aft a thtee-pomt ad_]ustment " _' :

for aceeptance Of responmblhty, the tOtal offense level 1s 19 Defendant"has a cnmmal h.lthrY B

category of [, and therefore the range under the Gmdelmes is ’%0 37 months Based on the record, o

the Court hereby sentences Defendant to ’-}7 months, wluch is dt the ]11 gh end of the apphedble

guideline range.
- The Court ﬁnds that a sentence at the high end of the ranoe 1s appmpnate because
Defendant not only took advanta ge of Vulnerahle a:nd unsuepectmg users ot' the Umted States

Postal Service, she preyed in partlcular upon chantab[e orgamzatmns that rely heavﬂy on the type

of donatt ons stolen by Defendant to mamtam thetr ewostence Moreover, duelto the nature of e

Defendant’s offense, and the lo_ng penod_ of _tlme'joverlwh_t_eh 'th_e_ offense was com‘n_‘ntted, itis

Tikely that there were many wnidetified vietims of Defendant’s condu

In conclusmn the Court f’ nds that la elx d' _'phes to the Gutde es and“the Court has a

]udlclal responsibility to uphold t]te Guldehnes if poss1ble whlle protectmg the S1xth,

~Amendment rlghtq artlculated in E e]}g The Court ﬁlrth o lxe | in accordance :

with the above—debenbed four-pomt Plan the Guldehnes a:re consttmtlona.l o

Appl}dng the terms of the Plan to the msta.nt case, the Court ﬁnds that the Umted States

has proved beyond a reasonable doubt the facts _r1 " essary to support the proposed enha.ncemcnts o




under §§ 2B1. I(b)(2)(B), ZBI l(fb)(l)(F) ang 813, s that the Guig Ine"'range should bew30_.'2f

- 37 months. Fe or the reasons qet forth dbove Dctendant 1s hereby sentenccd under thc Act to 3?
months,

Defenclant expreqsed her IIOtIOe of appeal of thlS sentence" m open court at the sentencmg

hearmg on August 12, 2004

T IS SO ORDERED

This (’3 dayofAugust 2004_...:'” o

. Sven Erik Holmes, ChicfJudge
Umted States Dlstrlct Court .




