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PRELIMINARY STATEMENT

The recent opinicn of the United States Suprema Court in

United States v. Booker, 543 U.S. , 125 8, ¢, 738 {(2005),

lJeaves no doubt that a trial judge, when imposing a sentence f£xom
within tha available sentenca range, hay find and rely upon any
facts, even if the court is regquired to make particular findings
and even when the finding regquires the court to impose a
particular sentence. The judge may even find facrs to impose a
sentence above that range, so long as the judge’s fact-finding
does not “require” or “mandate” that the judge move upward to a
particular range and impose sentence from within rhat enhanced
range. Booker, 125 5. Ct. at 745-47, 748, 75@-51, 752.

The Supreme Court in Bogker dispelled any notion that its
single passage 3even mon;hs earlier in Blakely v. Washington, 124
6. Gr. 2531, 159 L. Ed., 2d 403 (2004) (*statutory maximum” is
maximum sentence judge may impose without making “any additicnal
findinga”), could somehow be interpreted to mean that it had
rendered unconstitutional judicial fact-finding to fix a sentence
within a standard range. In Booker, the Supreme Court clarified
that in referring te “additimnal® fact-finding in agghglx, it was
referring to fact-finding to raise the “ceiling” of the available
sentence range, and even then, only when such fact-finding
‘raquires” and *mandates” that the judge move upward to é
particular range and impose gentence from within that enhanced
range. Bookex, 125 §. Ct. at 745-47, 748, 750-51, T52.

In New Jersey, a trial court, based on its consideracion of

aggravating and mitigating factors, may, in 1its discretion,

select any sentence from within the standard rangs authorized by
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the jury’s wverdict or guilty plea--whether above, below, or at
the presumptive midpoint. Because a judge’'s consideration of
pentencing factors will not result in a sentance in excess of the
maximum of the ordinary range set by the Jjury vardict or quilty
plea, the Bixth Amendment is not implicated.

Not only is a term above tha presumptive within the range
sauthorized by the jury’s verdict or guilty plea, but the judge’s
finding of an aggravating factoxr does not require an increase in
sentence, lat alone an increase above the presumptive term. Qur
judges have never been required, based on their analysis of the
sentencing factors, ra increase the sentence, let alone to
increage it above the presumptive term ér to a higher range.

A finding of an aggravating factor under N.J.S.A. 2C:44-1a
does not extend the power of the judge. Rather, the process of
finding and weighing aggravating and mitigating factors guides
the judge's decision-making power in choosing a mentence within
the authorized range for the dagree of the crime of which the
defendant was convicted. Thus, a trial court’s aggesament of the

aggravating and mitigacing factors to arrive at an appropriate

~ sentence within our standard ranges falls sguarely within the

constitutional boundaries established by the United States
Supreme Court.

STATEMENT OF PRQCEDURAL HISTORY
Camden County Indictment No. 1427-5-33 charged dafendant
Michael J. Natale with firat degree actempted wurder, contrary. to

N.J.3.A, 2C:5-1 and N.J.S.A. 2C:11-3a {Count One); third degree

aggravated assault by causing or attempting co cause bodily

injury with a deadly Qéapon;.naﬁelfmépeékéfél a candle holder,

—-
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LEGAL_ARGUMENT
POINT T

NEW JERSEY'S ORDINARY TERM
SENTENCING SCHEME, WHICH INVOLVES
THE TRADITIONAL FINDING AND
WEIGHING OF AGGRAVATING AND
MITIGATING FACTORS BY A JUDGE PRIOR
TO IMPOSITION OF SENTENCE, IS
CONSTITUTIONAL.

A. The United Statea Supreme Court Has Made It Absgolutely
Clear that Court May Fin n
Discretign, Facts Pertalninq to the Offense and Offender
To Arrive At An Appropriabe Term Within the Standard

Sentenca Range.

In 1949, the United Statas Supreme Court observed that “both

before and since the American colonies became a nation, courts in
this country and in England practiced a policy under which a
sentencing judge could exercise a wide discrerion in the sources
and types of evidence used to assist him in determining the kind
and extent of punishment to be imposed within che limits fixed by
law.” Willjiamg v, New York, 337 U.S. 241, 246, 69 §. Ct. 1079,
1082, 93 L. Bd. 1337, 1341-42 (1949). The Supreme Court
explained that the judge’s task in sentencing is to determine,
*within fixed statutory or constiturional limits . . . the type
and extent of punishment afrer the issue of guilt has been
determinaed.” I4. at 247, 69 3. ¢t at 1083, 93 L. Ed. at 1342.
In 1972, the Supreme Court reiterated that a trial judge
“has wide discretion in detarmining what sentence to impose,” and
“that before making chat determination, a judge may appropriately
conduct. an inguiry broad in scope, largely unlimited either as to
the kind of infoxmation he may consider, or the source from which

ic may come.” United Scates v. Tugker, 404 U.S. 443, 446, 92 S.

“Cr. 589, 591,30 L. Ed. 24592, 596 (1972). The Court agreed

——t
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that the Government was “on solid ground in asserting that a

sentence imposad by a judge, if within statutory limits, is

ganerally not subject to review.” Id. at 447, 92 8. Ct. at G531,
30 L. Bd. 2d at 596.

In 2000, in Acprendi v, New Jersey, the United States
Jupreme Court, in examining New Jersey’s sentencing system,
identified the “staturory maximum’ fox Sixth Amendment Jjury
determination purposea as the top of our ordinary term ranges.
Apprendi v. New Jersey, 530 U.§. at 491-97, 120 S. CEt. at 2363~
66, 147 L. Ed. 2& at 455-59. Approving of judicial factfinding
to move a sentence up or down “within the range prescribed by
statute,” id. acv 481, 120 . Ct. at 2358, L. Ed. 2@ at 445-50,
the Court held that “‘it is unconstitutional for a leglelature to
remove from the jury the assessment of facts thac increage the
prescribed range of penalties to which a criminal defendant is
exposed.’” Id, at 490, 120 S. Ct. at 2362-63, 147 L. Ed. 2d at

455 (quoting Jones v. United States, 526 [.g. 227, 252, 119 §.

Cr. 1215, 1228, 143 L. EBd, 2d 311, 332 (1899) (Sktevens, J.,
concurring)). The hate-crime statute at issue in Apprendi was

found to violate the Sixth Amendment because it authorized an
»extended” 20-year sentence, despite the usual 10-year maximum
for this second degree crime, if the judge found the crime to
have been committed with a biased purpose. Id. at 450, 120 3,
Ct. at 2362-63, 147 L. Ed. 24 at 455,

The Apprendi Court obsarved that the question of whether the
dafendant committed his crime with a racially biased purpose

turned on the defendant’s state of mind or mens rea, which was

vperhaps as close as opne might hope to coms to a core criminal

-15-
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offense ‘element.‘” Id. at 452-33, 120 5. Ct. at 2364, 147

L. Bd. 24 at 456-57. Yet, the statute permitted the judge to
make tha finding that the offense was a hate-crime, and 1f so, to
impose a sentence apprc@riate for a firat degree crime, even
though the jury had convicred ppprendi of only 2 second degree
crime. Id. at 450, 120 3, CC, at 2362-63, 147 L. Ed, 2d at 455.
The Supreme Couxrt détermined that Apprendi’s conatiturional
rights were violated by the statute because the judge imposed an
wextandad® sentence greater than the maximum term that could have
been imposed under state law based upon the jury’s verdict, which
the Court defined as the top of the standard sentence range for a

second degree crime, 10 years. Id. at 431-97, 120 5. Ct, at

2163-66, 147 L. Ed. 2d at 455-59.

Citing its earxlier opinicns in Williamg v. New Yorlk and
United Scates v. Tucker, the Supreme Court 1n Apprendi v. New
Jersey, 530 . 8. at 481, 120 §. Ct. at 2358, 147 L, Ed., 24 &t
449-50, made it abundantly clear that “nothing . . . suggests
that it is impermissible for judges to exercise discretion--
vaking into consideration various factors relating both to
offenge and offender--in imposing a judgment within the range
prescribed by statute.” Such factors are *gentencing factors,” a
term which “appropriarely describes a circumstance, which may be
either aggravating or mitigating im character, that supports a
specific gentaence within the rapge authorized by the jury’s
finding thar the defendant is guilty of a particular offense.”

Apprendi v. New Jersey, 530 U.S., at 494 n.19, 120 §. Ck. at 2365

n.19, 147 L, Ed, 2d at 457 n.19. The Sixth Amendment is

implicated only when a statute authorilzes the judge rto assess the

~1E-
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facts that “increase the prescribad range.” Id. at 490, 120 S.

ct. at 2362-63, 147 L. Ed. 2d at 455,

Two years later, in Harris v. United States, 536 LS. 545,

122 S. Ct. 2406, 153 L. Bd. 2d 524 (2002), the Supreme Court
reaffirmed McMillan V. penpsvlivania, 477 U.2. 73, 106 5. Ct.
2411, 91 L. BEd, 2d 67 (1986}, and upheld the constitutionality of
gtatutes that authorize the trial judge to find the factor giving
rise to a mandatory minimum sentence that does not incraase the
gentence beyond the top of the wauthorized range” for the
offense. Harris, 536 U.S. at 587, 122 5. Ct. at 2419, 153 L. Ed.
2d at 544. In recon01llng Apprandi with McMillan the Court
recognized the continuing dlscinction hatween “elements" ‘and
sgentencing factors,” explaining that the factual finding in
Apprendi “extended the power of the 4udge, allowing him or her ta
impose a punishment exceeding what was authorized by the jury.”
Barrig, 536 U.5. at 567, 122 §. Ct. at 2418, 153 L. Bd. 2d at

544. The factor in Avprendi “‘swellled] the penalty above what

the law has provided’ . ., . and thus, ﬁunctioned more like a
‘traditional elemen(t].’* Harrig, 536 U.S. atc 562, 122 §. Cr. at
2417, 153 L. Ed. 2d at 541 (quoting J. Bishop, Law of Criminal
Procedure § B85, p. 54 (24 ed. 1872)). In contrast, a finding

that gives rise to a mandatory minimum sentence merely

wregrrainfa] the judge’s power, limiting his or her choices

within the authorized range.” Harris, 536 U.S. at 567, 122 5.

Ct. at 2419, 153 L. Ed. 24 at 544 (emphasis addsed).
Citing Apprendi, the Harrig Court reiterated the princi@le

that “[j)udicial factfinding in the course of selecting a

sentence within the authorized-range does not-implicate.the . . ... ...

-17-
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indictment, jury-trial, and reasonable-doubt components of the

pifth and Sixth Amendments.” Harris v. United States, 336 U.S.

at 558, 122 S. Ct. at 2415, 153 L. Ed, 2d at 538 (emphasis
added) . The Harris Court explained that once the jury has found
all the factse, ji.e., the elements of the crime, that determine
the maximum sentence, “Apprendi says that the defandant has been
convicted of the crime; the Fifth and gixth Amendments have been

observad:; and the Government has been auchorized to impose any

sentence below the maximum.” Hagxis v, United Staleg, 536 .8,
at 565, 122 S, Cu, at 2418, 153 L. Ed. 2d at 542-43.

Thereafter, the judge may properly comsider factora to move
the sentencé up or down within ﬁherrange authorized by the
gubstantive offense of which the defendant was convicted. The
Supreme Court in Harris could not have made this plainer:

Whather chosen by the judge or the
legiglature, the facts quiding judicial
diggrerion helow the statutaory maximum need
not ba alleged in the indictment, submitted
to the jury, or proved bevond a reascnable
doubt,. When a judge . . . chocses a sentence
within tha range, the grand and pecit Jjuries
already have found all the facts necessary to
authorize the Government to impoase the
gentence. The judge way impose the minimum,
the maximum, or any other sentence within the
range without seeking further authorizacion
from those jurias-and without contradicting

Apprrendi.

[I]t is beyond digpute that the judge’s

choice of sentencea within the authorized

range may be influenced by facts not

considered by the jury, a factual finding’s

practical effect cannot by itself control the

constitutional analysis. The Fifth and Sixth

Amendments ensure that the defandant “will

never gat more punishment than he bargained

for when he d4id the crime,” but they did not
promise that he will receive “anything leesg” - -

-18-~
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finding of an aggravating Clrcumstance. The Court held that the
judge’s factual finding of “deliberate cruelty” violated Apprendi
because it took Blakely’s senkence beyond the maximum of the
standard ranae forxr the crime to which he pled guilty. After
defining wgratutory maximum® as the sentence that the judge couid
impose without any addivional findings, the Supreme Court held

chat rhe “statutory maximum” there waa the top of the standard

gentence range (53 months). Blgkely, 124 S. Ct. at 2537, 159 L.

Ed. 2d at 413-14. The Blakely Couxrt made it clear that when
sentencing within the standard range, a judge may consider
information other than tha facts found by the jury or admitted by
defendant.

To grasp the reach of the Court’s copinion in Blakely, it 1=
nacesmsary to have an understanding of the Washington sentencing
acheme under review in that case. Undex Washington’s sentencing
gtatutes, the trial court dercermined the standard sentence range

using a “Sentencing Grid.” Wasnh, Rev. Code § 9.94A.310; (Ral-

5).' The grid established standard sentence ranges for felonies
based on the “sariousness level” of the offensa (vertical axis of
rhe sentencing grid) and the defendant’s “offender score”
(horizontal axis of the grid). Ibid. The offense sericusness
leval wazg determined by a table which set forth the precise level

for each specific crime, which may vary from a low of I for such

? The Washington Sentsncing Reform Act has since been

recodified. The code rmferences citad herein are those that were

applicable at the time that Blakely was sentenced and most of

which were employad by the United States Supreme Court in its

decision in Blakely. The relevant Washington statutes are
_provided in the appendix to the State’s appellate Divisien reply

brief (Ral-21), and the appendix to tiig byriaf (5a5-8) .~ o o T

-20-
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than that. Apprendi, supra, at 498, 120 S.
Crt. 2348 (Scalia, J., concurring). - If the
grand jury has alleged, and the trial jury
ham found, all the facts neceasary to impose
the maximum, the barriers between government
and defendant fall. The judge mgy gelect any
gentence within the ranqge, based on facts not
alleaged in the indictment ox provad Lo the
jury--even if thoge facts are spacified by
the leaislature, and even if yhev persuade
the ju much higher sentenc
than he or she otherwisa would hgve imposed.
That e defendant's senge
even dramatically so, deoes not by itself make

it an element.

[Hoxrrim v. Upited Stactes, 536 U.S. at 565-66,
122 S. Ct. at 2418-19, 153 L. Ed. 2d at 5413
(emphagis added).]

In Ring v. Arizona, decided on the same day as Harris, the
Suprema Court reinforced the fundamental principle that only
thoge factors which “‘rais[e] the ceiling of the sentencing range

available’” must be treated as elements. Ring v. Arizona, 536

U,S. 584, 601, 122 5. Ct, 2428, 2433, 153 L. Ed. 24 556, 571-72

{2002) (quoting Joneg v. Unitgd Stabes, 526 U.5. atr 251, 1158 5.
Ct. at 1228, 143 L. Ed. 24 at 331). In Ring, the Arizona statute

authorizing imposition of the death penalty if the judge found
one of ten spgciﬁiad aggravating factors was found to violate
Avprendi and the Sixth Amendment because the judicially imposed
death sentence sxceeded the maximum punishment authorized by the
jury’s guilty verdict alone, that being life imprisonment. Jd.
at 592-93, 604, 122 §. CL. at 2434-35, 2440, 153 L. Eq. 2d at

566, 573-74.

Two years later, the Supreme Court in Blakely applied
Apprendi to invalidate a Washington sentencing provision because

it allowed the sentencing court to imppse an “exceptional”

"penteEnce, abdve thé standard sentencs range; baged on a judicial o

“19-
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offenses as forgexy to a high of XVI for aggravated muxder.

Wwash. Rev. Code § 9.94A.320; (Rag-10). The “offender score” wag

calculared by the =mentencing caourt, in its discretion, by
aggigning a point value based on geveral statutorily-enumerated
factors, which “ook into account the defendant’s prior
convictions and present conviction, including such things as
whether the present offense was a viclent crime. Wagh. Rey., Code
§ 9.94A.360 (Rall-13). The interasection of the seriousness level
and offendar score on the grid yielded a standard pentence range
extending from the lowest to the higheat term that may be imposed
for the offense arnd a sentencing "midpoint” betwaeen the lowest

and highest terms. Wash, Rev. Code § 9.94A.310 (Ral-2).

In amelecting a sentence within the standard range, a
Washington judge “shall consider the risk assessment report and
presentence reporta, if any, including any victim impact
statement and criminal history, and allow arguments from the
prosecutor, the defense counael, the cffender, the wicrim, the
surviveor of the vietim, or a representative of the wvictim or
survivor, and an inveatigative law enforcement officer as to the
sentence Lo be imposed.” Wash, Rev, Cods § 9.94A.110(1). (Sa2-
3) . Furthermore, the judge may rely upon informaticn “admitted
by the plea agreement, or admitted, acknowledged, or proved in
trial or at the time of sentencing. Acknowledgment includes not
objecting to information stated in the presentence reports.”
Waeh. Rev. GCode § 9.94A.370(2). (Ra21).

At the sentencing hearing, each party may argue factual
mattars in support of a sentence at the high or the low end of

the standard range. Wash. Rev. Code § 9.94A:110 (1) ; (8aS-~6); -

-21-
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grate v. Williams, 11 R,3d B78, gno, 882 (Wash. Ct. App. 2000}

(“prosecutor may reference a defendant’s prior bad acts in
gupport of an argument that the gentencing judge should impose
the maximum scandard range sentence’) ,

Undcr a statute entirely separate from those pertaining to
the standard gencence range, antitled “Departures from the
guideiinea,” the sentencing court was authorized to impose a term
woutside the mtandard sentence range” if the court found
veubstantial and compelling reasons” tO juatify “an exceptional

sentence.” Haall. Rev. Code § 9_.94A.390 (RalS5-17}; HWas Rev

Code § 9.94A.120 (R220). The exceptional sentence statute
provided a list of aggravating factérs which the court could
congider in imposing an excepticnal sentencs. Ibid. (Ral3-17).°
Once the sentencing court found wgubstantial and compelling
reagons justifying an exceptional sentence” (Ra2D), it was
parmitred, in its discretion, to determine the precige langth of

the “exceprional” sentence. gJtate V. Ritchie, 894 p.2d 1308,

1312-16 (Wash. 1995).
A third stacute, which was separate from both the “standard
range” and “exceptional” statutas, gimply set forth the “maximum

sentences” for each class of felony. Wash. Rev. Code §

9A.20.021 (1) (p); (Ral9). For example, the “maximum sentence’ for
a class B felony was “a term of ten yeaxs.” {Ral9) .
Blakely had pled guilty to second degree kidnapping., 1d. at

9534-35. The seriouaness level of second degree kidnapping was

¢ It was this statute, allowing the judge to exceed the
. gtandard range based on findinga it had made independently of the
jury, that che Blakely Court held violated the Sixth Ameadmenc. -

-22-



Tebn.

7. LWUIZ JI0ITNS prapperldle o805 10N £B8 777 1795 .TO APPELLATE MG 2109 gf. 32/7%Y

v, and Blakely’s offender score was determined hy the judge to be
2, and thus, under Washington’'s Sentencing Grid, the gtandard
sentence range was 13 to 17 monthe. Id. at 2535 (citing Wash,
Rev. Code §§ 9.94A.320, 9.54A.360, 5.94A.320). Rlakely pled
guilty to a fizearm enhancement, which added a mandatory term of
16 months to his sentence. Ibid. Thus, the standard range
pecame 49 to 53 months.® Ibid. Second degrae kidnapping was
clagsified as a class B felony, and state law provided that a
peraon convicted of a class B falony could be sentenced to a term
of up to 10 yeara (120 months), but only if an exceptional
circumstance was found by the sentencing judge. Ibid. (citing

Wwash. Rev. Code §§ 9A.40.030(3), 9A.20.021(1) (b))} .

At sentencing, the judge imposed an “wexceptional”’ sentence
of $0 months pursuant to the statute which authorized the court
to “depart’ from the standard range 1f it found “gubgtantial and
compelling reasons justifying an axceptional sentence.” Ibid,

{(citing Wash. Rev. Code § 9.%4A.120(2)). In imposing the

vexceptional” sentence, the judge found that Blakely had acted
with “deliberata cruelty” in a domestic violence case, a
starutorily-enumarared aggravating factor for departure from tha
gtandard range. Ibid. (citing Wash, Rev. Code
§9.94A,350(2) (h) (iii}).

The United States Supreme Court held that the judge’s

factual finding of “deliberate cruelty” violated Apprendi because

2 According to the sentencing grid, the “midpoint’ for a 13-
to 17-month standaxd ranga wag 15 months. Wash. Rev. Code §
9.94A.310 {(Ra2). Logically, once the standaxd range bacame 43 to
53 months dus ro the firearm enhancement, the “midpoint” becama

51 months.

-23-
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it took Blakely’s sentence bayond the maximum of the gtandard
range for the crime to.which he pled guilty. Citing apprengdd
Harris, and Ring, the Blakely Court defined the vatatutory
maximm” as the maximum sentence a judge may impose “solely on
the basis of the faccs reflected in the jury verdict or admicted
by the defendant” without any addirional findings. The Court
explained that any fact “lagally essential ro the punisghment”
must be proven beyond a reasonable doubr to a jury or admitted by
rthe defendant. Id, at 2543. Having so defined “gtatutory
maximum,” the Supreme Court then held that the “statutory
maximum® there was the top of the standard geptence rangs (53
months), rather than the 10-year maximum for a Class B felony.
Blakely, 124 S. Ct. at 2537, 159 L. Ed. 24 at 413-14. The Court
explained chat the trial judge had imposed an "excaptional" 30-
month sentenca that "was more than three years above the 53-month
starutory maximum of the standard range' bagsed on rhe djudge’s
finding thar Blakely had acted with "deliberate cruelty.” a fact
that was neither admitted by him nor found by a jury. Ibidd.
{emphases added) .

The Supreme Court noted that under Washington law, the
wyeason offered to justify an exceptional sentence could be

considered only if it took into account factors other than those

which are used in computing the standard range sentence for the

offensa, ' “ thus, acknowledging that the judge may properly
consider facrors to move the sentence up or down within the

-~
standard range. Blakely, 124 S. Ct. art 2537-38, 159 L. Ed. 24 at
414 (qQuoting Stare v. Gore, 21 P.3d 252, 277 (Wash. 2001})
(emphases addad). It was only when the fact-finding resulted-in
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an upward departure from the standard ranga to the waxceptional”
range-that there was a right to a jury determination. Ibid.

The Blakely Court specified that it was addresgeing the
constiturionality of a déterminate sentencing scheme, and made it
clear that its holding did nov apply to indeterminate schemes.
Blakely, 124 §, QL. at 2540-41, 153 L. Ed. 2d at 416-17. As the
Court explained, the Sixth Amendment “is not a limitacion on
judicial power, but a reservation of jury power,” and therefore
ir “limirs judicial power only to the extent that tha claimed
judicial power infringes on the province of the jury.

Tndeterminate sentencing does not do so.* Blakely, 124 5. Ct. at

2540, 159 L, Ed. 2d at 417 (emphasis addad). The Court
explicitly upheld indeterminate sentancing schemes involving
judicial fact-finding wherein a judge may “rule on those facts he
desms important to the exercise of hig sentencing discretion,”
reasoning that those facts “do not pertain to whether the
defendant has a legal zight to B lesser sentenae—-and that makes
all the difference ingsofar as judicial impingement upon the
traditional role of the jury in concerned.” Ibid, The Court
illustrated its point with the following example:

In a system that says the judge may punish

burglary with 10 to 40 years, every burglax

knows ha i risking 40 years in jail. 1In a

system that punishes burglary with a 10-year

santance, with another 30 added for use of a

gun, the burglar who enters a home unarmed is

entitled to no more than a 1l0-yeax sentence-—-

and by reason of the Sixth Amendment the

facts bearing upon that entitlement must be

found by a jury.

[IRid.]

Thus, Justice Scalia, writing for the majority, expressly
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affirmed a trial court’s discretion te find facts in setting an
exact term within a standard range and illustrated the point by
approving judicial fact-finding that causes the sentencing judge
to impose any term within the hypotherical 10 to 40 yesar range
for burglary. And that result holds true even if that fact
precludes the court from imposing a lesser sentence. arrig v.
UYnited States, supxa. But if the legislature caps the range at
10 years, and adds a provision that use of a gun axpands che
range to 40 yeaxs, the jury must find that the defendant used the
gun, because, for the mere act of committing a burglary, the
defendant had & legal right to expect no more than a 1l0-year
gentence.

Seven months later, the Supreme Court issued its decision in

United States v. Booker, 543 U.S. , 125 5. Cc. 738 (2005),

which is comprised of two saparate majority opinions, with
Jugtice Stevens writing the majority opinion finding the Federal
Senrencing Guidelines unconstitutional, and Justice Breyer
writing the majority opinion that cures the unconstiturionality
by construing the Guidelines as discreticnary rather than
mandatory.

In Justice Srevena’ opinion, the Court held that the Federal
Sentencing Guidelines were uncongtitutional under the Sixth
Amendment . The Court explained that the Guidelines vioclated the
Sixrh Amendment because they allowed the trial court, based on
its finding of facts by a preponderance of the evidence, to
impose an “enhanced” sentence, above the maximum of the standarxd

sentence range supported by the jury verdict alone. Booker, 125

8. Ct. at 749-51,
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Raged on defendant Booker'’s criminal history and the
quantity of drugs found by the jury, the Guidelines authoxrized a
pase sentence in the 210-to-262 month range for his conviction of
pogsession with intent to distribute cocaine, Id. at 745-47,
950-51. However, based on the judge's finding of additional
facts, the Guidelines “mandated” that the judge select an
nenhanced” sentence in the 360 montha-to-life range. Id, at 745-
46. For defendant Fanfan'’s conviction of éonspiracy to
distribute and to possess with invent to distribute cocaine, the
Guidalines authorized a sentence in the 5-to-6 year range. I4.
at 747. However, based on the judge‘s finding of additional
facta, the Guidelines “required’ that che judge select an
wenhanced” sentence in the 15-to-16 year range. Id. at 747.

The Supreme Court explained that the Guidelines authorized
the judge to find a particular fact to raise the santencing

“ceiling” and impose a term within an “enhanced” range, as did

the sracuces at issue in Blakely, Apprendi, Joneg, and Ring. Id.
ar 748-50, 755-56 (citing Blakely, 124 8. Cf, at 2537-38, 159 L.

Ed. 2d at 413-14 (Jjudge found facts to impose an “exceptional”
sentence above maximum of standard sentence range); Apprendi, 530
U.S. at 490, 120 8. Cg, at 2362-63, 147 L. Ed. 2d at 455 (judge
found fact to impose an “extanded” sentence above maximum of
standard sentence range); Jones, 526 U.S. at 267, 113 S. Ct. at
1235, 143 L. Ed. 2d at 341 (judge found fact to increase maximum
sentence for carjacking from 15 to 25 years); and Ring, 536 U.S.
at 592-93, 604, 122 S. Cr. at 2434-35, 2440, 153 L. Bd. 2d at 566
(judge found fact to increase maximum sentence from life |
imprisonmant to death)).

-27 -
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752. Obviously, sentencing under M. J.S.A. 2C:44-1 is the
traditional practice described in Bogkex and not the new
ciroumstance addressed in Apprendi and Blakely.

The Court explained that it has "never doubted the authority
of a judge to axercise broad discretion in imposing a sentence
within a statutory range.” Id, at 750 {cicing Apprendi, 530 U.5,

at 481, 120 §. Ct. act 2358, 147 L. Ed. 2d at 449-50; and Williams

v. New York, 337 U.S. at 246, £ S. Ct, at 1082, 93 L. Bd, at
1341-42). For thar reason, if the Guidelines were ‘merasly

advisory” --yecommending, but not requiring, rhe aalection of
particulqr sentences in response to differing sets of facts,
rheir use would not implicate the Sixrh Amendment.” Bogkexr, 125
g Ct. at 750. The Court continued: “For when a trial judge
exercises his discretion to select a specific mentence within a
definad range, the defendant has no right to a jury derermination
of the facts thart the judge deems relevant.” Id. at 750..

The problem was that the Federal Guidelines were not merely
advigory; they were mandatory. Id, at 750. Indeed, Ticle 18
U.8.C,A. § 3553(b) directs that a court “shall impose a sentence
of the kind, and within the range” established by the Guidalines,
subject to departureg in limited cases. Id. at 750. The Court

found thatr there was “no distinction of constitutional

" significancea between the Fedaral Sentencing Guidelines and the

Washingrton procedures at issue in” Blakely. JId. at 745. The
Court explained: “This conclusion rests on the premise, common to
both syatems, that the relevant sentencing rules are mandatory

and impos=a binding requirements on all sentencing judges.” Id.

‘at 749-850.
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The Court copncluded by reaffirming ite holding in Aporendi
rhat *[a]lny fact (other than a prior conviction) which is
necessary to support a gentence exceeding the maximum authorized
by the facts established by a plea of gullty or a jury verdict
must be admitted by tha defendant or proved to a jury beyond a2
réasénable doubt.? Id. at 756.

Having affirmatively answered the first question presentad
regarding whether imposition of an enhanced sentence undexr the
Federal Guidelines violated the Sixth Amendment, the Supreme
Court turned to the second question prasented: “whether, in a
case in which the Guidelines would ragquire the court to find a
sentence-enhancing fact, the Sentencing Guidelines aé a whole
would be inapplicable, asg a matter of severability analysis, such

that the sentencing court wust exercise. ite discretion to

aenrence the defendant within the maximum and minimum_set by

gtatuce for the offense of convictign.”® Id. at 747 n.l

{emphases added).

In its majority opinion authored by Justice Breyer, tha
Suprems Couft detaxmined that, because the statutory proviaions
making the Guidelines mandatory were incompatible with its
holding, those provisions. must be severed and exciged to make the

Guidelines “effactively advisory.” Baqokexr, 125 S. Ct. at 757.

‘Accordingly, the Court severed 18 U.8,C,A, §3553 (b) (1), which

made “the raleavant sentencing rules . . . mandatory and impose [d]

¢ The opinion orovides that the statute for Bocker’s offense
prescribed a minimum sentence of 10 years and a maximum sentence
of life. 21 U.S.C.A, §841(b) (1) (A} (i11). Booker, 125 5. Cr. at
746. It does not provida thism information as to the offense of
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binding requirements on all sentencing judges,” and 18 U.3.C.B-
§3722 (e}, which ser foxth the standards of review on appeal. Id.
at 734.

With those provisions gevered, a sentencing court would be
permitted ro considexr che Guideline ranges, but allowed to tailer
the sentence in light of other statutory concerns. Igd. at 756-
57. The Court explained the “[t]lhe district courts, while nof
bound to apply the Guidelines, must conpult those Guidelines and
take them into account when sentencing.” Id. at 767.
Additionally, the Court held that 18 U,8.C.A. §3553(a), “which
sets forth numerous factors that guide seﬁtencing,” “remains in
effact.” Id. at 765-66. Interestingly, §3553(a) provides that
the district judge “shall” consider such factors as, “the nature
and clrcumstances of the affense,” “the hiatory and
characteristics of the defendant,* and the need for deterrence,
essentially mirroring New Jersey’s aggravaring factors contained
in N.J.S8.A. 2C:44-1a. 1d, at 763-70.

The Supreme Court concluded that its remedy, which retained
judicial gentencing, use of the Quidelines, and consideration of
the factors set forth in §3553(a), was most consistent with
Congress’ basic sentencing intent to achleve uniformity and to
afford sufficient flexibility to allow individualized sentences.
Id. at 760, 767-68. Congress’' basic goal, to avoid disparity in
gentencing, depended for ita success on a judge’'s ability to
punish based on the “real conduct” underlying the subject crime.
Id, at 759.

The Supreme Court explained: “Federal judges have long
relied upon a presentence report, prepared by a probation. . . .
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officer, for information (often upavailable until afrex the
trial) relevant to Che mamner in which the convicted of fender
commitﬁed the crime,” and "Congress expected this system ko
continue.” Id. arv 760. “To engrafrt . . [a] constitutional
[jury determination] raquirement onto the sentencing statutes
. would destroy the system.” Id. at 760. ‘It would pravent
a judge from relying upon a presenteince report for factual
information, relevant to senrencing, uncovered after the trial,”
syeaken the tie between a senternce and an offander's real
conduct,, ¥ and “thareby undarmine the pentencing statute’s basic
aim of ensuring similar sentences for those who have committed
similar crimes in similar ways.” Id. at 760.

The Courc staced that if a jury trial requiremsnt were
spatched onto” the statute, it “would move the system backwards
in respect to both txied and plea-bargained cases.” Id. at 762.
As to tried cases, a patched-on jury fact-finding requirement
»would prohibit the judge from basing a sentence upon any canduct
other than the conduct the prosecutor chose to charge; and it
would put a defendant to a set of difficult gtrateqlc cholces as
to which prosecutorial claims he would contest.” Id. at 762. AS
to plea bargaining, it wwould likely lead to gentences that gave
greater weight, not to real econduct, but rather to the aklll of
counsel, the policles of the prosecutor, the caseload, and other
factoras that vary from place to place, defendant to defendant,
and crime to crime.” Id. at 763.

The Court rejected a remedy that would leave the Guidelines

mandatory bur reduce sentences, precluding increases based on

relevant conduct, stating that it did not believa that such ‘one- ...
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way levers” were compatible with Congress’ intent. Id. at 768.

The Court elaborated:

Congress would not have enacted sentencing
statutes that make it more difficult to
adjust sentences upward than to adjust them
downward. As gseveral Unilted States Serators
have written in an amicus brief, “the
Congress that enacted the 1584 Act did not
conceive of--much lags esctablish--a
sentencing guidelines system in which
sentencing judges were free to conaider factm
or circumsrtances not found by a jury or
admitted in a plea agreement for the purpcaes
of adjusting a base-offensa level down, but
not up, within the applicable guidelines
range. Such a one-way lever would be grossly
at odds with Congress’s intent.”

[1d, at 763.]

The Supreme Court concluded that jury sentencing “would
create a system far mora complex than Congress would have
intended.” Id. at 761. The Court highlighted several compelling
examples of the problems jury sentencing could create. Id. at
761-62. The Court guestioned whether an indictment would have to
allege not only the elements of robbery but alsc whether the
victim was unusually vulnerable, whether the indictment in a mail
fraud case would have to allege the number of victims and any of
their vulnerabilitims, and whether a jury would be qualified to
measure losa in a securities fraud case, “a matter so complex” as
to require that judges make only a reascnable estimate. Id. at
761-62,

The Supreme Court remanded the cases of both defendants for
resentencing, up to a maximum of life in Booker's case, in the
judge’s discretion, in accordance with ics opinions. Id. at 763,

Interestingly, in Fanfan's case, the district judge had held

Blakely applicable to the Guidelines, and yet, the Supreme Court.. ... . ..
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remanded to gi&a the Government an opportunity CTO saek
resentencing in accordance with its opinions, clearly
contemplating that a sentencs in the ephanced Guidelinea range
would ba available to the trial court in its discretion.

H. Nay Jergev's Ordinary Tgym Sentencing Procedure

Talls Squarely Within the Constiturional Boundaries
Esrablished by the United Statses Supreme COUTT.

1. Ordinary Term gentencing Under New Jersevy's
criminal Code and the Trial Court’s Role Therein..

The goals of sentencing reform embodied in the adoption of
the New Jersey Code of Criminal Justice were rational sentencing,
greater uniformity in sentencing, and the avoidance of disparity
in sentencing. State v, Dupbar, 108 N.J. g0, 97 (1887); Skace
Rorh, 95 N.J. 334, 351 (1384). The Leglslature also lists among
the purposes of the senteﬁcing provisions of the Codu the intent
to give fair warning of the nature of the sentencas that may be
imposed on conviction of an offense, to pravent and condemn the
commission of offenses, to promote the correction and
rehabiliration of offenders, to insure public safecy thraugh
deterrence and confinement, and to differentiate among offendears
with a view to a just individualization in their treatmeﬁt-
N.J.S.A. 2C:1-2b{5); State v, Brimaqge, 153 N.J, 1, 20 (1998) .

"The guiding purpose of the [Code] is clear--punishment,

rather than rehabilitation, for wrongful acta.” §State v, EBvVers,

175 N.J. 355, 387 (2003). “To achieve that purpose, as well as
uniformicy and rationality in sentancing, the Code ‘'channel[s]
+he digcretion of trial courts’ by focusing on tha gravicy of the

offense rather than the offender’s blameworthiness or capacity

for rehabilitation.” Ihid. (gquoting State w. Jabbour, 118 N.J.

34~
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1, 6 (1990)).

Tha central theme of the Code's gentencing reforme was Co
replace “the unfettered sentencing discretion of prior law with a

gtruccurad discrerion designed to foster lmss arbitrary and mors

equal sentences.” State v, Roth, 95 N.J. at 345. “By structuring
discrertion, our legislature has repoged the deepast trust in the
judiciary.” State v, Hodge, 95 N.J. 263, 379-80 (1984). The

Legislature *“has for the most part rejected determinate or flat-
rime seunrencing,” and “has sought to achiave the optimum balance
between the scheme of laws and the flexibility of discretion,”
resulting in sprincipled, evenhanded, affacrive and fair .
sentencing.” Ibid. - | |

In imposing sentence, the court is permitted to consider all
relavant information, and is not bound by the strict rules of
evidence. State v. Davis, 96 N.J. 611, &20 {1984); State v.
Qumphrave, 89 N.J. 4, 14 (1982); Juate v. Green, 62 N,J. 547, 566

(1973). The judge considers “the whole person” and all the

aircumatances surrounding the commimsion of the crima. Jtate V
Sainz, 107 N.J. 283, 293 (1987). The judge ghould be presented

with “‘the fullest informacion poasible concerning the

defendant's life and characteristics.’” 5State v. Marzolf, 79

N.J. 167, 176-77 (1979) (quoting Williams v, New York, 337 U.S.

at 247, €5 S. cr. at 1083, 93 I, Ed, at 1342}.

Td that end, prior to sentencing, the probation department
prepares a presentence report. R. 3:21-2{a). Tha presantenca
report includes a description of circumstances surrounding the
commisgion of the crime; compreheﬁsive information about the
defandant,'iﬁdluding him oyx her juvenile and criminal history,
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family situvation, financial status, employment background,
personal habits, and medical and psychological historyy and an
assessment of the gravity and seriousness of the harm inflicted
on the victim. N.J.S.A, 2C:4¢~6b. The repoxt may include a

aratement from the victim. N.J.S.A. 2C:24-6b.

The presentence report is placed before the sentencing court
and wmay be considered without applicecion of conventional

evidential standards. State v. Davis, 96 N.dJ. at 620. However,

defendants ara entitled to inspact tha presentence repoxt and to
be heard on any adverse contents. State v, Kunz, 55 N.J. 128,
144 (1989).

To guide judicial discretion, as Qell as to promota the
ohjectives of uniformity, rationality, and imposition of sentence
to fit the offense, the Code classifies offenses Inta degrees of
crimes, N.J.S.A. 2C:1-4; 2C:43-1; establishes permissible ranges
for each dagree of crime, N.J.S.A, 2C:43-6a; sets maximum,
N.J.S.A. 2C:43-6a, and minimum, N.J.S.A. 2C:43-6b, sentences;
speciﬁias aggravating and witigating factors, N.J.S3.A. 2C:44~1a
and -1b; and sets presumptive terms within the prescribed ranges,
N.J.S.A. 20:44-1F{1). State v. Brimage, 153 N.J.  at 22; State v.

Pipeda, 119 N,J. 621, 625 (1930); State v, Jarpath, 114 N.J. 334,

‘400 (1989); State v. Towey, 114 N.J. 63, 75 {1983) ; State v.

Roth, §5 N.J. at 356, 359,

When the trial court has decided that incarceration is
warranced, taking into account the presumptions for and against
imprizonment, the court muat then detexmine che length of the
sentence. State v. Jabbour, 118 N.J. at 5. A judge “may” punish
first degree crimes with a apecific term bstween 10 and 20 years,

-16-
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second degree crimes with a term petween 5 and 10 years, third.
dagree crimes with a term petween 3 and 5 years, and fourth
degree crimes with a2 term up to 1B montha. N.J.5.A. 2c:43;6a- A
judge may punish first degree aggravated manslaughter with a term
batwean 10 and 30 years, N.J.8.A. 2C:1l-4%c, and first degree
kidnspping with a term between 15 and 30 yeaxrs, N.J.S.A. 2C:13a-
le(l).

Judicial discration in getting a precise texm within these
ranges is guided by considaration of statutorily-prescribsd
aggravating and mitigating factors, which relate to both the

offense and offender. State v. Kromphold, 162 N,J. 345, 352-53

(2000) . The trial court congults a list of aggravating factors,
which the judge “shall” consider, and mitigating factors, which
the judge “may” congider. N.J.S.A. 2C:44-1a and -1b.” The
aggravating and mitigating factoxrs are not intexrchangeable and
each is not to be accorded equal value; “the pIoper weight to be

given to each is a function of its gravity in relation to the

severity of the offense.” grate v. Roth, 95 N.J, at 367-68. The
judge’s sentencing decision should follow from a qualitative, not

quantitative, analysis of the aggravating and mitigating factors.

State v, Kruge, 105 N,J. 354, 3&3 (1987} . New Jermey's
! The aggravating and mitigating factors are alsgo relevant

with respect to downgrading the severity of tha crime for
sentencing purposes, N.J.6.A. 2C:44-1F(2), or setting a period of
parcole ineligibility, N.J.S.A. 2C:43-6b. For first and second
degree crimes, the court may sentence the defendant for an
offense one degree lower than the crime for which he or she was
convicted if it is “clearly convinced” that the mitigating
factors “substantially outweigh® the aggravating factors” and the
interests of justice so demand. N.J.S.A. 2C¢-44-1£(2). If the
court is “claarly convinced that the aggravating factors
gubstantially outweigh the mivigaring facrors,” it may impose a
minimum sentance of parole ineligibility. N.J.9.A, 2C:43-6b.
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sencencing law “contemplates a thought ful weighing of the

aggravating and mitigating factors, mot a mere counting of one

against the other.” State V. Depmon, 347 N.J. Super. 457, 467-68

(app. Div.), certif. denied, 174 N.J. 41 (2002).

After the trial court has found and weighed the applicable
factors, if there im a preponderance of aggravating factors, then
the court “may” impose a base sentence higher than tha
presumptive term but within the applicable range fox an offense
of that degree. N.J.8.A. 2C:43-6a; N.J.3.A. 2C:44-1£(1); State
v. Balfour, 135 M.J, 30, 35, 37 (1994) ; State v. Hartye, 105 N-T.
411, 420-21 (1987); State v. Kruge, 105 N.J. at 158. If there is
a prepcndarance of mitigating factors, the court ‘may” impose a
base sentence lower than the presumptive texm. Ibid. "[Ulnless
the preponderance of aqgravating or mitigating factors .
weighs in favor of a higher or lower term within the limits
provided in N.J.5. 2C143-6,% the court “shall” impose the
presumptive texrm for each offense, which is either at or neax the
midpoint of the range. N.J.S.A. 2C:i44-1F(1) (20 yearsg for firsc
degree aggravated manslaughrer and kidnapping; 15 years for all
other first degree crimes; 7 years for a second degree crime; 4
years for a third degree crime; and 9 months for a fourth degree
crime) .

Dresumptive texrms play an important role in achieving
the Coda’s “goals of rationality, uniformity, the elimination of
diaparity, and the imposition of a sentence to fic the.offense.”

State v. Zadovan, 250 N,J. Super. 280, 230-31 {App. Div. 1936)
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wa benchmark which may be adjusted ‘upward or downward depending B
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on [the court’s] evaluation and palancing of the aggravating and

micigating factors listed in N.J.S.A, 2C:4¢-1(a) and (b).""
Srate v. gZadgvan, 250 N.J. super. at 291 (quoting State v, Towey,
114 M., at 79). waltheugh the Code channels the trial court’s

discretion by establishing pregumptive terms,.the ;rial judge
wcan adjust those terms aftex balancing the aggravating and
mitigating factors,” and “may impose the statutory minimum ox
maximum sentence, depending on the prcponderancé of* those

factora. State v. Jabbour, 118 N.J, ac 5.

This Couxt hap made abundantly clear that “sentencing
remaing a discretionary decision,” even after the enactment of
the Code. State v, Kruge, 105 N.J. av 35%. In “adjust [ing] the
sentence beyond the presumptive cerm,” the “statutory criteria
that the court ‘shall’ examine and weigh” simply “temper [s] that
discretion to make mentencing more uniform.” Jd. at 360. This
serves the “legimlative goal . . . [of] channel (ing] judieial
discretion so that similar defendants will receive similar
gentences.” Ibid.

Uniformity in sentencing is also furthered by the
requirement that the trial court (1) videntify the aggravating

and mitigatving factora,* (2) “describe thse balance of thoge

factors," (3) “explain how it determined defendant’s sancencea, ”
State v. Kruga, 105 N.J. at 360, and (4) place this analysia on

the record. Id, at 359. See also N.J,5.A. 2C:43-2e {“courct
shall state on the record the reasons for imposing the sentence,
including . . . the factual basis supporting its findings of
particular aggravating or mitigating factors affecting
sentence”); R. 3:21-2(g) ("[a]t the time sentance is impcsed the
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judge shall state Teasons for impasing such sentence including

rhe factual basis supporting a finding of particular

aggraveting ox mitigating factors affecting sentence”). This
requirement that a judge undertake this sentencing analysis and
place it on the record not only promotes uniformity, but also
provides an intelllgible record for appellate review. gtate V.
Krusg, 105 N.J. at 160. Factors used 1n gentencing must be based

on “competent reasonably credible evidence.” State V. Roth, S5

N.J. at 3&d.

2. Under New ‘m Ordina Te tencin
Procedurg, the Trial Couxrl Tinds and Wejghs

Aggravating and Mitigating Factors Lo Guide
its Digcretign in Selecting an Appropriate
Septange from Within the grandarxd Rangég
Egtablished by the Deqaree of tha Cyiwme of
which thg Defandant Wag Convigted.

The rule anpounced in Apo and applied in Blakely and
Rooker is nor violated py New Jersey’s ordinary term sentencing

procedure. In State v, Abdullah, 372 N.J. Super. 252, 278-80

(App. Div.), gerrif. aqrantaed, 182 N.J. 204 (2004). the Appellate
Division articulated the distinction between Apprendi’sg and
Blakely’s departure statutes, which authorized the trial court to
impose a term in exceas of the maximum of the standard range. and
our statutory description of tha traditional method of
determining a precise term within a standard range. Unlike thosa
departure statutes, New Jersey’s ordlnary term statutes “provide
for standard ranges, rather than an enhanced term beyond the
maximum.” Id. at 279. It is only the larrer that may be imposed

only after a jury finding thar the offenge involved an additional

element. Ihid,

Assessing the aggravating and mirigating factora under
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N.J.S.A., 2C:44-1 ©oO impose a sentence within che specified
ordinary ranges of N.J.S.A. 20:43-6a continues to be
constitutional because it involves nothing more than the
traditional fact-finding done by a judge in the exercise of
traditiopal sencencing discretion. The Supreme Court has
repeatedly told ue in Apprendi and its progeny--moat recently in
Blakely and Boqlkar--that thae raquirement of jury_fact—finding
beyond a reasonable doubt is triggered only when the sentence LO
be imposed exceeds the “statutory maximum,” which che Supreme
Court has defined ae the top of the standard sentence range. So
long as the Bantencing court ig imposing a term within the
standard range, it is free to consider facts other than those
which formed the basis of the jury verdict or were admitted by
defendant without running afoul of the Sixth Amendment.. And as

demonstrated by Haxrig ¥. United States, SuUpra, and thila Court’s

opinion in State v. Stantqqn, 176 N.J. 75, cert, denied, 540 F.S.
903, 124 8. Cr. 2%9, 157 L. £d, 24 137 {(2003), that remains true
even whan a fact regquires the court to fix a sentence at some
upper point within the ordinary range.

With regard to New Jersey’s pantencing system, the Supreme
Court in Apprendi specifically identified the relevant “statutory
maximum” for Sixth Amendment purposes asg the upper bound of our
ordinary ranges for che degree of the offense committed.

Apprendi vy, New Jargey, 530 U.S. atr 474, 120 3. Cr, at 2354, 147

T,. BEd. 2d at 445. It is inconcaivable that the United States
Supreme Court was unaware of our presumptive sentences contained
in N.J.S.A. 2C:44-1f when it decided Apprendi, parcicularly where
the Court’s sPecific objective was to determine the "gratunory
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meximum” sentence for a second degrea crima under our scheme.
The Court obviously scrutinized our sentencing statutes in
reaching its decision. In fact, Juatice Breyer, in his

dissenting opinion, cited N,J.S5.A. 2C:24-1F, as well as N.J.S5.A.

2C:43-6, 2C:43-7, 2C:44-1a, and 2C:44-3, and summarized our
scheme as follows: “setting sentencing ranges for crimes, while
providing for lasser or greater punishments depending upon
judicial findings regarding certain ‘aggravaring’ or ‘mitigating’

Facrors.” Apprendi v. New Jayapy, 530 U.§5, at 564, 120 3, CL. at

2402, 147 L. Ed. 24 435 (Breyer, J., dissenting). Given that a

derermination of the Ssratutory maximum’ for Sixth Amendment

purposes was the Supreme Court’s critical analytical undertaking
in Appzendi, it is implausible that the Court mischaracterized
the “statutory maximum” and then repeated thia
mischaracterization in all of its subsequent Sixth Amendment
cases up to and including Booker. |

Ag Justice Zazzall has recognized, there is no
constitutional problem with our practice of allowing the trial
court, rather than the jury, to determine the aggravating factors
in setting “a sentence within [the] prescribed statutory range.”
State v, Stapton, 176 N.J. at 10B-09 (Zazzali, J., dissenting).
With respect to apblication of the aggravating and mitigating
factors to ilmpose a sentence within the range, “the weighing
process envisioned by the Code’s provisions necessarily reflects
the seasoning and experience of the . . . santencing judge . ¥

Stare v. Flores, 228 N.J, gupsr. 586, 595 (App. Div. 158B),

certif. denied, 115 N.J. 78 (1989).
Thus, in New Jersey, the jury verdict, scanding alone, or

-2 -
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guilty plea, standing alone, authorizes any sentenca within the
ordinary standard range egtablished for the degree of the crime,
up to the maximum’ of that range. Accoxdingly, our aggravating
factors contalned in N.J.8.A. 2C:44-1a are “farnte [tha judge]

deems important to the exercise of his sentencing discretion,”

.but vdo not pertain to whether rhe defendant has a legal right to

a lesser sentence.” Blakely v, Washlpgron, 124 S. Ct. at 2540,
159 I, Ed. 2d at 417.

New Jersey’'s ordinaxy term ranges are consistent with the
accepted historical development of sentencing statutes. As the
Supreme Court obsexved in Harris, in the latter part of the 20th
century, many legislatures, dissatisfied with sentencing
disparities among like offenders, implemented measures
structuring judicial discretion designed to achieve greater
uniformity in sentencing so that similar defendants would receive
gimilar sencencea. Harris v. United Svrates, 536 U.S. at 558, 122
8. Cr. at 2415, 153 L. Ed. 2d at 538-33. These systams
maintained the staturory ranges and the judge’s fact-finding
role. Ibid.

Our sentencing reform embodied in the adoption of Titla 2C
‘mirrored these naticnal developments.” State v. Flores, 228

N.J. Super. at 593. Title 2C is an example the kind of reform

addressaed in McMillan v. Pennsylvania, 477 U.S. at 87-88, 106 5.

ft, at 2417, 91 L. Ed. 2d at 77-78, which "operates solely to

limit the sentencing court’s discrerion in selecting a penalty
within the range already available to it." Sge Apprendi v. New
Jersey, 530 [.S. at 486, 120 S, Ck. at 2361, 147 L. Ed. 24 435;

Harris v. Ugited States, 536 ILS, at 559, 122 S. Ct. at 2415, 153
-

WO 310/, gl 1970%
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and a preponderxance of them, that does not authorize the judge to
impose a aentence beyond the maximum of the applicable range, nor
even require the judge to impose a sencence above the p:esumptiVE
term. Hence, the Sixth Amendment is not implicated.

3. The Blakelv agd Booker Qpindone Reinforce the

Constitutiopality of Qurx Ordinary Term
Sentencing Scheme.

The Supreme Court did no more in Blakely than recognize that
Wwashington’s “exceptional sentence” was indistinguishable from
New Jarsey's “extended term” whose procedure for imposition wasg
invalidated in Appren&i. The Appellate Divislon opinion in thia
case asks us.to read, in isolation, the following single passage
from the Blakely opinion: the “'statutory maximum’ is not the
maximum sgentence 8 judge may impome aflber finding additional
facts, bur the maximum he may impose withgut any additional
findings.” Blakely, 124 S. Ct. at 2537, 159 L. Bd. 2d at 4213.
This passage in Rlaxely cannot be read in a vacuum or analyzed
without regard to the balance of‘tha opinion. We cannot ignore
rhe hundreds of other sentences employed by the Blakely Court to
explain the scope of its opinion and how it should be applied
beyond the statutory scheme under review in that case. This
pasgage from the Blakely opinijon must algo be considered in light

of Apprendi, Harris, and Ring, the cases upon which 1t relies.

The Blakely Court identified the "“staturory maximum? for
Sixth Amendment purposes as the top of the standard sentence
ranga. The overarching enhancement provision at igsue in Blakely
suthorized a santence in axcess of the gtandard range, and
therefore, was subject to the Apprendi rule requiring procf to a
jury beyond a reascnable doubt. 5ignificantly. the Blakely Court
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reaffirmed the constitutionality of judieial fact-finding to move
a gentence up or down within a standard range. Blakely ¥.
Washington, 124 §, Gt. ar 2537-38, 2540, 159 L, Ed, 24 at 413-15,
416-17 {approving of sentencing schemes which permit a judge to
find facts "he deems important to the axercige of his sentencing
digcrerion" te lmpose a term within a set range) .

The Blakely Court explicitly preserved Washington’s
procedure for imposing & srandard sentence, which requiras trial
judges to make as many, OT even more, factual determinations as
judgea do under New Jersey’s ordinary sentence procedure. In
Washington, the judge must both (1) calculate the offender score
emplcyiﬁg several enumerated statutory factors, many of which
vake into consideration the present offense, guch as whether it

wag a violent crime, which ascore combines with tha seriousness

;;;;;

level to determine the standard range, and then (2} =zar a precise

term within that range, which way be above the mldpoint. It was
only whan the judge “departed’ from that standard range and

imposed an upward ‘exceptional” term that Apprendi was

implicated. Seg Pecple v. JoV, cal. App. 4th . 2008
WL 15170 (Cal. Ct. App. 2005), modifying People v, JoV, 124 Cal.

App. 4th 1115 (Cal. Ct. App. 2004) (recognizing that the Rlakely
Court “demonstraced its familiarity with the Washington
sentencing statutes by citing them extansively,” and “presumably
knew those statures raguired a court in selecting a sentence
within the standard range to consider information begidea the
Facts féund by the jury or admicted by the defendant”}. (5a220-
21) .

The top of our ordinary ranges is not equivalent to the 10-
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Blakelv’s constitucional requirement is that “rhe prosecutor
prove to a jury all facts legally essential to the punishment."
Blakely, 124 g, Ct, at 2545, 159 L. Ed. 2d at 420 {(emphases '
added). The only “legally essantial® fact to punishing a
defendant within New Jersey's statucorily-mandated ordinary
ranges is the fact of convicrion.

seven months after it released its opinion in Blakelv, the
Supreme Court in Booker simply recognized thart there was no
constictutlonal difference bétween an “enhanced sentence” under
the Federal Guidelines and an “exceptional sentence” under
Washington's syscem, cthe procedures for imposgition of both
violated ppprendl. Booker, 125 5. Ct. at 743-50. The Supreme
Court in Bogker dispalled any notion that irs single passage in
Blakely seven months earlier (“statutory maximum” is maximum
sentence judge may impose without making any additional
findings”) could somehow be interpreted to mean that it had
implicitly rendered unconstitutional judicial fact-finding to
impose a sentence above the presumptive texm within Naw Jersey's
ordinary standard ranges. In fact, in a very recent unpublished
Appellate Division case, the court acknowledgad the.split of
authority in the Appellate Division between Abdullah and Natale,
and held that “in light of the more recent decision in United
ﬁiﬁ&ﬁﬁ_zb_ﬁggkax, . . . we agree with Abdullah.” Stare v. Cox,

No. A-6119-02 (App. Div. Feb, 08, 2005)." (5a7-19).

? Interestingly, Judge Stern, the author of the Appellate
Division‘’s published opinion in this case, appears to be
rethinking, im light of the Booker decision, his position on
whather Blakely applies to our ordinary term sentencing scheme.
In affirming the defendant's sentences above the presumptive term
ALEREAUL TS suhtE _ (continued. ..)
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In Booker, the Supreme Court clarified that in referxing to
vadditional” Fact-finding in Blakely, it was referring to fact-
finding to raise the “celling” of the available gentence yange,
and even then, only when such fact-finding “requires” and
wmandates” that the judge wmove upward to a particular range and
impose sentence from within that enhanced range. Booker, 125 S.
Cc. at 745-47, 748, 750-51, 7752.

In New Jersey, a judge’s finding and weighing of aggravating
and mitigating factors in N.J.S5.A. 2C:44-1 stlill keeps rhe
gentence to be imposed within the limits of the ranges set forth
in N.J.S.A. 2C:43-6a. Finding aggravacing factors doss not
authorize the judge to impose sentence from an ephancad ranga.

Although a sentencing judge is required to considex the
aggravating faccors sat forth in N.J.5.A. 2C:44-1, the judge's
finding of a particular aggravating factor or factors doas not
vrequire’ or “mandare’ that the court increase the sentence above
the presumptive texm. N,J.3.A, 2C:43-6a provides that the txial
court “may” impose a sentence up to the maximum and down to the
mipimum of the range for the degree of the crime. This Court has
consistently held since the Code’'s enactment that, under our
sentancing law, the trial judge “may” impose a sentence above the
presumptive term if he or she finds a preponderance of

aggravating factors. State v. Balfour, 135 N,J, at 36; Shate v.

A {...continued)
as waived by his guilty plea, Judga Stern wrote: “This is not the
occasion to reconalder the remedy imposed by State v, NjLale

- ., and determine whether the prssumptive term in N.J.3.A.
2044~ 1f(1) mhould be severed or read to be advisoxry. See Bgoker
v. United States. .“ State v. Andersom, _ Super. _
__ n.3 {App. Div. 2005)
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- Jabhoux, 118 N,J. at 5; Stafe v. Towey, 114 N.J. at 7%; State v.
0’ Connor, 105 N.J. 399, 407 (1987); Btate V. Kruge, 105 N..J, at

358; State v, Hartve, 105 N.J. atc 420-21; State v. Roth, 55 N.J.
at 359,

Judges can, and often do, impoge the presumptive term or a
sentence below the presumptive term, even when they have found
that the aggravating factors preponderate. SLate V, Carey, 168
N.J. 413, 420 (2001) (although ctrial court found thatc three
aggravating factors outweighed absence of any mitigating factors,
it imposed only tha presumptive term=s); State v, Marinez, 370

N.J. Supexr, 49, 58 (App. Div.), cercif. denied, 182 N.J. 142

(2004) (recognizing judges sentence defendants to presumptive
term even where aggravating factors outwelgh micigating, taking
into account NERA parole disgqualifier aspect of sentence) ; State
v. Modell, 260 N.J. Super, 227, 255 (App. Div. 1992), certif.
denied, 133 N.J. 432 (1993) (although trial court found sevaral
aggravating factora and no “real” mitigating factors, it lmposed
only the presumptive term).

California‘'s ordinary term sentencing scheme is similar to
New Jersey's, Under California‘s tripartite sentencing
structure, the crial court is afforded discretion to select any
of three posasible sentences {upper, middle, or lower) for an
offense, but directed thar it “shall” impose the middle term
unless there ia a preponderance of aggravating or mitigating

circumsrances. Cal. Pepal Code § 1170(b) (West 2004); Cal. Rulea

of Court, Rula 4,420 [2001).

Two very recent appellate opinions have not only upheld
California’'a sentencing écheme under Blakglx,'but have found

-50-
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further support for their rulings from Booker.? The courts found
that the judge’s choice of the upper term was a propér exercise
of discrervion which followed from an evaluation of Ehe
aggravating aﬁd mitigating factors to impose a term within the

specific statutory range, and thus, did not violate the

Apprendi/Blakgly rule. Pegple v. Mandez, NO. FD41818, 2005 WL

100779, at *26 .10 {Cal. Ct. App. Jan. 18, 2005) (Sa43-59);
people v, Wright, No. FO41819, 2005 WL 100780, at *24 n.12 (Cal.
Ct. App. Jan. 18, 20058), (Sa22-42). In both opinions, the
courts added with respect to Booker:

our conclusion finde suppoxt in tha recent
amplification of Apprendi-Blakely found in
United States v, Bocker. . . . We distill
from Booker the following refinement for our
present purposes: If a fact pnecgesarily
vesulrs in a higher sentence. the fact must

i b endant or found by the

{ury. Because California’s sentencing law
vests in the txial court discretion to choose
the upper or middle term even where
aggravating facrors are found which
preponderate, the prasent sentence 1#
conaritutionally permitted.

[Ibid.]
Likewise, New Jersey's sentencing law vests in the txial
court discretion to choose the prasumptive term even if it has

found a oreponderance of aggravating factors. The finding of an

? There is a split of authority in the Califorxnia Court of
Appeal on the guestion of Blakely’s application ta California’s
gentencing scheme, and the issue ia currently pending before the
Califarnia Supreme Court. FPeoole v, Towpe, review granted, July
14, 2004, S125677; People v. Black, review granted, July 28,
2004, S126182). Many interim opinionm of the California Court of
Appeal addressing the applicabiliry of Blakely to California’s
sentencing scheme have been supersedad pending the California
Supreme Court‘s resolucion of the issue. See g.g. Psople v.
Picado, 20 Cal. Rptr. 34 647 (Cal. Ct. App. 2004), which had been
clted in vhe Appellate Division opinion in Natala, 373 N.J.
Super. at 238,
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aggr&vating factor does not necegsarily result in a sentence
zbove the presumptive term. In fact, if californmia’=m dererminate
gcheme is conatiturioenal, then New Jersey's indeterminate scheme,
which is conceptually identical to the 10- to 40-year range
hypotherical endorsed in Blakely, 1is certainly consticutional.
Furthermore, as the california Court of Appeal correctly
recognized, Bogkex has clarified vhart it is only when a Sentence
in the higher range ig required by the judge’s fact-finding, that
the Sixth Amendment is implicated.

In New Jersey, the judge’s finding of a particular

aggravating factor ox factors does not mandate an increase in

gentence, let alone an increase that takes the sentence LO
anothexr range. Hence, the judge may propexly consider
aggravating factors o adjust sentence within the applicable
ordinary range.
4. Upder New Jergey Bentencing Law, a Trinl
Court's_Selection gf Sentence From Within Ourx

Ordinary Ranges—-Whether Above, Below, on 4t
the Presumptive Midpaint--Tg Discrecionary.

Although 2C:44-1f uses the word “shall’ in describing
selection of tﬁe presumptive term, it is only after the judge has
carefully conaldered the entire record and determined to impose
sentence within the ordinary range that the aggravating and
mitigating factoxrs are found and weighed and, if in equipoise,
that the jndge may and “shall” impqsa-the presumptive term.

The Appellate Division in the present case wisunderstood the
language of N.J.S.A, 2C:44-1f and wrongly assumed that impoaition

of the presumptiva texm is the begirming point of a gsentencing

judge’s analysis. Stale V., Natales, 373 N.J. Supex. at 235.

-52-



rek,

EOR AV R AR AfdEllale gtLlluN No 2 1gr . L

9/ 1%

FEB, B9 2d@5 1H:14 FR.F.D. HEHDWURKIEKS ~ 689 777 1795 TO APPELLATE - ©,@61-119

+

Imposition of the presumptive term ig not the beginning of a
judge’s sentencing analysis; rather it is =& conclusion to which
the judga im drawn only aftgy the judge has agsessesd the
aggravaring and miclgating factoras and derermined that they axe
in equipbise.

The starting point of a sentencing judge’s analysis is the
finding and weighing of the aggravating and mitigacing facrtors.
The judge then goes to the range for the degree of the crime
contained in N.J.S.A. 2C:43-6 and selects a term “within the
limits provided in” the applicable range. N.J.S.A. 2C:44-1F (1) .

The Appellate Division in Natale not only misunderstood the
language of N,J,S.A, 2C:44-1f, but also how Blakelv should be
applied to ict. Thé Elakely>Court gtarted by firat determining
whether the sentence imposed was outside the ordinary sentencing
range, and only if the answer to that gquestion was yes,
determining whether imposition of that sentence required the
finding of a particular fact. The Natale court reversed that
order of analysis, first asking whether therae is fact-finding,
and then using that answer to determine the ordinary sentencing

range's maximum cerm. State v. Natale, 373 N.J. Super. at 235.

Our presumptive terms serve as a guidepost to assist the
judge in arriving at an appropriate term within the limits of tha

applicable range. See State v. Chapman, 95 N.J. 582, 587 n.1

(1984) (judges are “guided in sentencing by presumptive
sentences”). Thus, our presumptive terms are relevanr only to
the extent that rhe judge adjusts the sentence upward or downward
from that point gfter the judge has found a preponderance of
eivher aggravating or mitigating factors. Stateg v. Zadoyan, 250
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N.J. Suver. at 291 {quoting State v. Towey, 114 N.J, at 79

(presumptive term is “a benchmark which may be adjusted ‘upward
or downward depending on [the court’s] evaluation and balancing
of the aggravating and mitigating factors listed inm N,J.S.A.
2c-a4-1(a) and (b)'"); Stare v. Japbour, 118 N.J. &t 5 (trial
court hés discretion bto adjust presumptive term after balancing
the aggravating and mitigating factors, and “may impose the
scatutory minimum or maximum mentence, depending on the
preponderance of” those factora).

In other words, it is “presumed” that, having welghed the
aggravating and mitigating factors, if thaey are in equipoise, the
judge will arrive at the middle of the ranga in selacting an
appropriace term. This is essentially a codification of common
genge. For example, if the judge were to staxrt at the bottom of
the range, the mitigating factors would be useless. Likewise, if
the judge started at the top of the range, the aggravating
factors would be useless. In order to give rhoza factors any
meaning, logic dictates that judges should, and of course do,
first find and weigh rhe appropriate factors, and only then,
assume that the middle of the range is appropriate unless there
ias a preponderance of aggravating or mitigating factors.

NoI.S.A. 2C:44-1f(1) no more requires imposition of the
presumptive rerm than it requiras imposition of a tcrﬁ at the top
or the bottom of the range. Notwithstanding the stature’s use of
the term “"shall” to deacribe selection of the presumptive term,
whather or not to actually impose it is clearly an exercise of
judicial discrecion. Tha proof of that iz the standard of

appellate review of a sencence within our ordinary ranges:
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whether the trial court clearly abused its discretion. State V.

Kromphold, 162 N.J, at 355; State v. Roth, 95 N.J. at 363.

“The words ‘may’ and 'shall’ are viewed as ‘interchangeable
whenever necessary to exacute the clear intent of the

Legislature.’” State v. Ercolano, 335 N.J. Super. 236, 244 (App.

Div. 2000) (quoting Haxrvay v. Board of Chosen Freeholders of

Easex County, 30 N.J. 381, 391 (1953)), certif. denied, 167 N.J.

635 (2001). ™'The questlon is essentlally one of lcglslative
intent, to be gatrhered from the nature and cbject of the statute
considered as a whole. . . .” I1d. at 244-45 (quoting Leeds v,

Harrison, 9 N.J. 202, 213 ({1852)).

Viewing N.J.S.A. 2C:44-1f as a whole, particularly its
rafarence to the ranges in 2C:43-6, it is clear that the
Legislature intended to confer discretionary authority on a court
to impose any sentence within the applicable range, be that
sentence the presumptive term or one that is above or below that
point. N,J.S.A, 2C:44-1f(1) provides that "unless the
preponderance of aggravating or mitigating factors . . . weighs
in favor of a higher or lower ﬁarm within the limits provided in

N.J.S. 2C:43-6,” the court “shall” impose the presumptive term.

N.J.S.A. 2C:43-6a, in turn, provides that a trial court “may”
impose a term up to the maximum and down to the minimum of the
range for the degree of the offense.

Citing those statutes, this Court has explicitly and
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unwaveringly held that the trial judge “may” impose a sentence A
above or below the prasumptive term if it finds a preponderance

of either aggravating or mitigating factors. State v, Ralfour,

135 N.J. at 36; State v. Jabboyxr, 118 N.J. at 5; State v. Towey,
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114 N.J. at 79; Stare v. O'Connox, 105 N.g. at 407; state v.

Kruse, 105 N.J. at 358; State v. Hartye, .05 N.J. at 420-21;
State v, Roth, 95 N.JI. at 359. In Roth, this Couxt explalined:

For each degree of crime the Code astablishes
ordinary sentences within the maximum and '
minimum range found in 2C:43-6(a). The court
undertakes an examination and weighing of the
aggravating and mitigating Efactors listed in
2C:44~1{a) and (b). If, on balance, there 1s
a preponderance of aggravating factora, the
court pay impose sentence up to the maximum
for the degrec of the offense as provided in
20:43-6(a); if a preponderance of mitigating
faccors, it may sentence down to the
gracutory wminimum. For example, for a crime
of the sacond degree the ordinary sentence is
seven years. If there is a preponderance of
aggravating factors, the court may sentence a
defendant to a terwm of ten years; 1f there Is
a prevonderance of mitigating factors, the
sentence may be a tarm of five years.

[State v. Bath, 55 N.J. at 355.]

And agein:

In che astatutes pertaining to both parocle
ineligibility and presumptive sentences, the
Legislatura has recognized the continuing
role of judicial discretiom. Thus,
sentencing remains a discrerionary decislon,
The court “may” adjust the sentence beyond
the presumptive term. . . .

[State v. Kruse, 105 N,J, at 360.]

Recognizing the discretionary aspect of arriving at an
overall appropriate term, this Court, with respect ta a
presumptive term with a pexiod of parole ineligibility, has
stared: "“Even though the imposition of a period of parole
inaligibility normally requires the conclusion that the
aggravacing factors outwelgh the mivigating factors, and the
determination te impose a presumptive sentence pormally imolies.

that the aggravating and mitigating factors are in equipoise, we
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concluded {in Xrusel that in rare cases such a gentance might be

appropriate as long as the trial court states the reasons for its

davrerminations.” gtate v, Balfour, 135 N.J. at 37 (emphases

added) (citing State v. Kruse, 105 N.J. at 361-62). This Court

continued, *‘the length of the sentence and the period of parole
ineligibilirty are separate facets of the gsentencing decigion, and
each independently reflects the exercise of judicial
discretion.’” Ibid. {(quoting State v. Kruse, 105 N.J. at 362).

Hence, although equality of aggravating and mitigating
factoras “normally implies* impoamition of the presumptive term,
that is not always the outcome of the ultimate sentencing
decision. This Court and our sentencing laws have directed trial
courts to consider the entire racord, to find and weigh the
aggravating and mitigating factors supported by reasonable
credible evidence in the record, to consider the impact of parole
ineligibility, and to exercise their discretion in fashioning an
overall appropriate sentence. Then on appeal, the reviewing
court evaluates whether the trial court clearly abused its
discretion. State v. Kromphold, 162 N.J. ar 355; 3tare v, Roth,
95 N.J. at 363. Thus, nutwithstandingrthe statute’s use of the
term “mshall” to describe selection of the presumptive term,
whether or not to actually impoge it is most definitely an
exercigse of judicial discretion.

Our Legislature could not possibly have intended to give

sentencing judges discretion to select any texm at all within the

ranges, from tha top to the bottom, but yet to have given the
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judges absolutely no discretion whatsocever when it came to e
impoging the presumptive, midpoint terms within thoge very.
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rangea, based on axactly the same qualitative evaluation proceas
while striving toward the same end, arriving at an appropriate

gencence.

Impoasition of the presumptive term must be a discretionary
choice because a court’s decision to impose any gentence within
the range, regardless of the weighing of aggravating and
micigating factors, cannot constitute an illegal sentence, which
is correctable at any time and appealable by the State. Stafg v,

Murray, 162 N_J. 240, 247 (2000); State v. Flores, 228 N.J.

Super, at 595. Nor may the State appeal a sentence of tha
presumptive term, imposed after the judge finds that the
aggravaring factors outweigh the mitigaring factors.’® Ibid.
Only a sentence that exceeds the statutory maximum of the
authorized range for the offense or one which was not imposed in
accordance with the law conmtitutes an illegal sentence.! Stare
v, Muxray, 162 N.J, at 247; State v, Flores, 228 M.J. Supar, at
555. However, imposition of a rerm within the limits of the
ranges set forth N.J.B8.A. 2C:43-6a, based on the judge’s weighing

of aggravating and mitigating factorse, cannot constitute an

e The State may appeal only in certain limited cilrcumstances.
See, for example: sentence one degree lower oOr a non-custodial
or probationary term for a first or second degree offense,
N.T.S.A, 2C:44-1£(2); sentence to “special probation” under the
"“Drug Court Program” over the objection of the prosecutor,
NM.J.S_.A. 2C:35-12(c); Btate v. Hegter, 357 N.J. Super. 428, 430
(App. Div.), cercif. denied, 177 N.J. 218 {2003); or non-
conpacvtive menrencas, N.J.S.A. 20:35-4.1e.

11 A sentence is illaegal if tha judga failed to impose a parole
ineligibility term that was mandated by statute. 3JLatg v,
Murray, 162 N.J. at 247. However, imposition of a discrervionary
period of parcle ineligibility under N.J.5.A., 2C:43-6Db, based on
the judge’'s weighing of the weighing of aggravating and
mitigating factors, cannot constitute an illegal semtence. State
v. Flores, 228 N.J. Super. at 595-%9&, 596 n.2.
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11legal sentence. State v. Murray, 162 N.J. at 247; State Vv,

Flores, 228 N.T. Super, at 595-96, 5%6 n.2. The point ig that

for more than two decades it has been abundantly clear that a
judge’s sentencing determination within the range, ineluding
imposition of the presumptive term, is discretionary.

In any event, it ig irrelevant for Apprendi/S8ixth Amendment
purposes whethexr our statute characterizes the presumptive term
ag diecretionary or mandatory. This is because the “affect” of
using aggravating factors to impose a texm above the presumptive
gtill keéps the mentence imposed within the ordinary range for
the offense. _ 7 7

As this Court observed in State v, Kruge, 105 N.J, at 353-
60, “sentencing remains a dipcretionary decision,” and in
“adjust [ing] the sentence beyond the presumptive term,” the
“gtatutory criceria thar the court ‘'shall’ examine and weigh”
aimply “temper[s] thar discretion co make sentencing more
uniform.” Ibid. By setting forth preeumptive sentencea within
particular ranges, the Legislature sought to provide uniformity.

te v. h, 95 N.J. at 361.

New Jersey’s sentencing procedure falls squarely within the
constitutional boundaries establighed by the Supreme Court in
Apprendi, Harris, Ring, Blakely, and Booker. The Appellate
Division opinion miscasting the presumptive sentence as the outer
limiv of the ordinar& mentencing range, and aggravating factoré
as the constitutional equivalent of extended term grounds, must
be reverged.

C. Conclusion

In New Jersey, the fact of convictién of a crime of a
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specified degree qualifies the defendant for a sentence at tha
top of the standard range for that degree crime. Every defendant
who commits a first degree crime knows he is risking 20 years in
prison; every defendant who commits a second degree crime knows
he is risking 10 years in prison; every defendant who commits a
third degrae crime knows he is risking 5 years in prison; Bvary
defendant who commita a fourth degree crime lnmows he is risking
18 months in prison; every defendant who commits first degree
aggravated manslaughter or first degree kidnapping knows he ia
risking 30 years in prison; énd every defendant who commits
murder knows he is risking life imprisonment.

Because a judga‘’s congideration of aggravating and
mitigating factors will not result in a term in excess of the
maximum of the ordinaxy range, tha Sixth Amendment is simply not
implicated. WNot only is a term above the presumptiva within the
range authorized by the jury’‘s verdict or guilty plea, but the
judge‘’s finding of an aggravaring factor does not necessarily
result in an increase in sentence, let alene an increase above
the presumptive term.

The State urges this Court to reversa the Appellate Division
opinion below declaring our ordinary term sentencing aystem
“unconstitutional.” We are Iin the advantaged position of knowing
exactly where, within our sentencing system, the United States
Supreme Couxt views the “sratutory maximum” or benchmark foxr juxry
determination purposeas. The Supreme Court anawared that question
just five years ago in Apprendi, and told us that our “statutory
maximum” is the top of our ordinary term ranges. Then, just

weeks age in irs Bookar opinicon, the United States Supreme Court
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strongly reaffirmed its opinion in Apprendi. There is simply
noching to revisit here, particularly now that Bopker has quelled
any posgible temptation to overread or miaread Blakaly’s

formulavion of the term “maximum sentence.”

-6L-



