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This Court’'s decision in Blakely v. Washington, 124 S. Ct

2531 (2004), undeniably has “cast a |ong shadow over the federal
sentenci ng guidelines.” Booker Pet. App. 2a. Noting the “urgent
need for clarification,” United States v. Money, 2004 W 1636960,
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*13 (8th Gr. July 23, 2004) (opinion of Lay and Bright, JJ.), the
courts of appeals have expedited consideration and resol ution of
cases addressing the application of Blakely to the federal
Sentencing GQuidelines. 1d. at *12; Booker Pet. App. 2a (“W have
expedited our decision * * * to provide sonme guidance to the
di strict courts (and our own court’s staff), who are faced with an
aval anche of notions for resentencing in light of Blakely.”). As
a result, in just over a nonth since Blakely was decided, five
courts of appeal s have deci ded whet her that decision applies to the
federal Sentencing Cuidelines, and a sixth court of appeals --
acting en banc -- has certified the question to this Court. Those
courts have asked this Court to address the question with sinlar

di spatch, urging the Court to act “at its earliest convenience,

wi th an expedited briefing and hearing schedule.” United States v.

Penaranda, 2004 W 1551369, *8 (2d GCr. July 12, 2004),
certification docketed, No. 04-59 (July 13, 2004); Booker Pet. App.
9a; i1d. at 25a (Easterbrook, J., dissenting).

Respondents and am cus the National Association of Crimnal
Def ense Lawyers (NACDL) neverthel ess urge this Court to “take [its]
time” (Booker Br. 16) and consider these cases in the ordinary
course under Rule 25. But as the en banc Second Circuit concl uded,
“a pronpt and authoritative answer [to Blakely' s applicability to
the Quidelines] is needed to avoid a major disruption in the
adm nistration of crimnal justice in the federal courts --
di sruption that woul d be unfair to defendants, to crine victins, to

the public, and to the judges who nust follow applicable
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constitutional requirenments.” Penar anda, 2004 W. 1551369, *6.
Expedited review is both critical and clearly warranted.

1. The Circuit Conflict Has Deepened Since The Government’s
Petitions Were Filed. In its petitions, the governnment noted that
t he federal courts have been thrown into conflict on the continuing
validity of the current federal sentencing scheme. |In the brief
time since the petitions were filed, that conflict has only
deepened. Just hours before the governnent’s petitions were filed,
a divided panel of the Ninth Circuit ruled that Blakely applies to
the GQuidelines. United States v. Aneline, 2004 W. 1635808 (July

21, 2004). The mpjority reversed the Cuidelines sentence in that
case and remanded for resentencing, but held that Bl akely does not
render the CGuidelines facially unconstitutional. I nstead, the
majority held that the Double Jeopardy C ause would not prohibit
the enpaneling of a sentencing jury on remand to consider
sentenci ng enhancenents not charged in the original indictnent.
Id. at *13. One judge dissented, agreeing with the concl usion of

the Fifth Crcuit in United States v. Pineiro, 2004 W. 1543170 (5th

Cr. July 12, 2004), and Judge Easterbrook’s dissenting opinionin
Booker, see Booker Pet. App. l4a-25a, that “the Cuidelines are not
affected by [Blakely].” Aneline, 2004 W. 1635808, *14 (Gould, J.,

di ssenting).
The Eighth Circuit, also in a divided opinion, has held that
“the federal sentencing guidelines are unconstitutional under

Bl akely,” Mooney, 2004 W. 1636960, *12 (per curiam, explicitly

relying on the majority opinion in Booker and the Sixth Crcuit
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panel’s decision in United States v. Mntgonery, 2004 W. 1562904

(July 14, 2004), vacated and reh’ g en banc granted (July 19, 2004),
di sm ssed, 2004 W 1637660 (July 23, 2004). Mooney, 2004 W
1636960, *12 (opinion of Lay and Bright, JJ.). Noting that “[a]
vari ety of potential renedies have circulated within the courts,”
the majority held that the proper approach was to revert to
di scretionary sentencing within the statutory m ni mum and naxi num
usi ng the Guidelines Manual as an advisory document. 1d. at *13.
I n hol di ng that the Guidelines could not be applied through the use
of sentencing juries, the court noted that “the QGuidelines were
designed as an integrated reginme, and therefore cannot be severed
into constitutional and unconstitutional parts while still
remaining true to the legislative purpose.” lbid. In dissent,
Judge Murphy noted that this Court “has upheld the[]
constitutionality” of the Sentencing CGuidelines in every case in
which it has been called to consider the question, id. at *14, and
the courts of appeals were obliged “to follow its existing
precedent until the Court has overruled it, even if the reasoning
of that precedent has been questioned in a subsequent case.” 1bid.
Judge Murphy al so noted that pronpt reviewby this Court woul d make
it unnecessary for the Eighth Grcuit “to create its own new
constitutional rule in the interim” |lbid

The Sixth Circuit, which sua sponte granted rehearing en banc

in the Montgonery case on which the Money najority relied, see

Booker Pet. 14 n.6, has since dism ssed that case. See United

States v. Mntgonery, 2004 W. 1637660 (July 23, 2004). The court
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has ordered expedited briefing and rehearing en banc in another
case presenting the question of Blakely's applicability to the
Gui del i nes, see United States v. Koch, 373 F.3d 775 (6th Cr. June

29, 2004), vacated (July 21, 2004), reh’g en banc granted (July 27,
2004), with oral argunent to be held on August 11. As noted in the
Booker petition (at 14 n.6), the en banc Fourth Circuit will hear
argunment in a case addressing Blakely's application to the
Gui del i nes on August 2.

2. The Lower Federal Courts Are Acutely In Need Of Guidance.
Respondent Booker, joined by am cus NACDL, clains that “[c]ourts
(the Fifth Crcuit excepted) have reached a near consensus that
Bl akely applies to the federal sentencing guidelines and have
confornmed their practices to its requirenents.” Booker Resp. To
Mot i on To Expedite Schedul e For Briefing And Argunent If Certiorari
| s Granted (Booker Resp.) 4; see alsoid. at 11. Even if that were
true -- and the reality is quite different -- that would not
support a leisurely approach to deciding the issues presented
Even if the Court’s ultinate decision were only to reverse the
Fifth Crcuit’s holding, that would itself potentially require an
enor nous nunber of cases to be revisited, with the count nounting
wi th each passing day. The courts of the Fifth Grcuit are second
only to those of the Ninth Circuit in the nunber of Cuidelines
sentences they inpose annually (12,667 in Fiscal Year 2002), and
that nunber is nearly double that of the next-closest court (the
Eleventh Circuit). See United States Sentenci ng Comm ssion, 2002

Sour cebook of Federal Sentencing Statistics (2002 Sourcebook), at
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Table 2. But there is also no guarantee that this Court ultimtely
would agree with Booker’s clained “consensus” in the other
circuits, and thus a decision by this Court could require
resentencing in those circuits in a tremendous nunber of cases.

In fact, there is nothing like “consensus” about whether
Bl akely applies to the Sentencing Quidelines or what the
consequences are if it does. The en banc Second Circuit concl uded
that it was by no nmeans clear that the reasoning of Blakely would
extend to the Guidelines. Penaranda, 2004 W 1551369, *4-5. Those
courts of appeals that have decided that Blakely applies to the
Qui del i nes uni formy have done so over strong di ssents. See Booker
Pet. App. 14a-25a (Easterbrook, J., dissenting); Ameline, 2004 W
1635808, *14-15 (Gould, J., dissenting); Money, 2004 W 1636960,
*13-15 (Murphy, J., dissenting). Al t hough a panel of the Sixth
Circuit unaninously held that Blakely applied to the Guidelines,
the full court pronptly vacated that opinion sua sponte and voted
to rehear the question en banc, which hardly bespeaks a consensus
within that court that the panel decision was correct.

The division of the courts on the question whether Bl akely
applies to the Guidelines (the first question presented by the
petitions) pales in conparison to the profound confusion in the
| oner courts over the inplications for sentencing if it does. The
Seventh Circuit majority noted several uncertainties over the
i mplications of applying Blakely to the CGuidelines. Booker Pet.
App. 1la-13a. As noted above, the Eighth and Ninth Crcuits have

adopted dianetrically opposed approaches to Gui delines sentencing
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in the wake of Blakely. At the time the governnent filed its
petitions, the Second Circuit had al ready identified five different
approaches to inplenenting the Blakely decision. See Penaranda,
2004 W 1551369, *7; see al so Mboney, 2004 W. 1636960, *13 (opi nion
of Lay and Bright, JJ.) (noting the “variety of potential renedies
[that] have circulated within the courts” and the “urgent need for
clarification”). Since then, the district courts have continued to
apply a variety of nutual ly i nconsi stent approaches to i npl enenti ng
Bl akely.*

Al t hough Booker contends that it is “healthy” (Resp. 4) that
courts are i nplenenting a wide vari ety of sentencing schenes, those
actually responsi ble for review ng crimnal sentences di sagree. As

Judge Murphy, the nost recent former Chair of the Sentencing

! See United States v. Zonpa, No. 04-46-P-S-01 (D. Me. July
26, 2004) (available at http://sentencing.typepad. com sentencing_
| aw_and_policy/files/USA v_ZOWA. pdf) (holding that enhancenents
frombase offense | evel can be applied if the facts supporting them
are included in the indictnent and proved to a jury beyond a
reasonabl e doubt; sentencing defendant in accordance with base
offense level only, and denying governnent’s request for a
statenment of an alternative sentence); United States v. Mieffl eman,
No. O01-CR-10387-NG (D. Mass. July 26, 2004) (available at
http://sentencing.typepad. con’ sentencing | aw _and_policy/fil es/
gertner _bl akel y_deci si on. pdf) (suggesting that the Cuidelines as
bi ndi ng rul es are wholly unconstitutional in all cases, regardl ess
of whether the case involved enhancing facts; regarding the
Quidelines as only advisory); United States v. Terrell, 2004 W
1661018 (D. Neb. July 22, 2004) (Cuidelines should continue to be
applied based on facts found by jury or admtted by defendant);
United States v. Marrero, 2004 WL 1621410 (S.D.N. Y. July 21, 2004)
(finding Quidelines unconstitutional, engaging in indetermnate
sentencing, and treating Guidelines as advisory); United States v.
King, No. 6:04-cr-35-O1-31KRS (M D. Fla. July 19, 2004), avail able
at http://sentencing.typepad. conf sentencing_|aw and _policy/files/
us_V. %20Ki ng. pdf) (hol di ng t hat Gui del i nes are unconstitutional and
cannot be used in any case, regardl ess of whether the case i nvol ves
judicial fact-finding, and engaging in indeterm nate sentencing
usi ng Qui del i nes as advisory).
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Conmi ssion, noted in her dissent in Money, “[t]he many conflicting
deci si ons around the country applying Blakely in di fferent ways are
creating w de sentencing disparity, and prevention of such
disparity was a major policy reason behind the Sentencing Reform
Act and the creation of the federal sentencing guidelines.”
Mooney, 2004 W. 1636960, *14. In |ight of the profoundly fractured
nature of the lower courts’ holdings, it cannot seriously be
mai ntai ned that the federal courts have “adapted well to Blakely’s

teachi ngs.” Booker Resp. 2-3.

3. The Questions Presented Are Of Enormous Importance.
Booker also contends that Blakely will affect at nost a “snal
group of cases” (Resp. 5) involving “a few defendants.” [d. at 6.

That position is untenable. Respondent relies on the congressional
testinmony of two Conm ssioners of the Sentencing Comm ssion who
i ndi cated, in passing and without further explanation or citation,
that “a majority of th[e] cases sentenced under the federal
guidelines do not receive sentencing enhancenents that could

> But that testinony, given in the

potentially inplicate Blakely.”
context of the Comm ssion urgi ng Congress not to respond to Bl akely
with legislation attenpting a short-termsolution for future cases,
does not indicate the problemfacing the courts is a snall one. At

best, it indicates that such cases do not constitute a nmgjority of

*Booker Resp. 5 (quoting Blakely v. Washi ngton and the Future
of the Sentencing Guidelines: Hearing Before the Senate Judiciary
Comm, 106th Cong. (July 13, 2004) (statenent of Comm ssioners John
R St eer and WIlliam K Sessi ons, [11) (avail able at
http://judiciary.senate.gov/testinony.cfn®?i d=1260& wit_i d=3667).
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t he approxi mately 64,000 of fenders sentenced under the Cuidelines
each year. See 2002 Sourcebook at Table 2. But enhancenents
related to the victim role in the offense, or obstruction of
justice, and specific aspects of offense conduct such as use of
nore than mninmal planning or use of a weapon are of vital
i nportance in cases involving those facts. So too are enhanced
base offense levels that reflect, for exanple, the | oss anobunt or
drug anount at issue in cases. See Sentencing Guidelines
88 2B1.1(b)(1), 2D1.1(c). Every federal fraud case involving a
| oss of nmore than $5,000 (which is the vast majority of federa
fraud cases), id. 8§ 2Bl1.1(b)(1), and every federal drug case
involving nore than a small anount of drugs (which is the magjority
of federal drug cases), 1d. 8 2D1.1(c)(17), potentially involves

sentence i ncreases based on judge-found facts.

Booker’s assurance that Blakely wll affect only a “few
defendants” (Resp. 6) rings hollow in light of the actual

experience of judges who state that they are “faced with an

aval anche of notions for resentencing in |light of Blakely.” Booker

Pet. App. 2a. District Judge Nancy Gertner, for exanple, recently
I ndicated that she alone has “thirty cases in [her] docket”
i nvol vi ng “sentenci ng enhancenents or upward departures based on

» 3

facts that were not admitted to or found by a jury. Even

assum ng Judge Gertner has three tines as many such cases as the

*United States v. Mieffl eman, No 01-CR-10387-NG, slip op. 3 &
n.2 (D. Mass. July 26, 2004) (avail abl e at
http://sentencing.typepad. com sentencing | aw and _policy/files/
gertner _bl akel y_deci si on. pdf).
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average district judge, that would still nean that there are
approxi mately 6,510 such cases now pendi ng before the nation’s 651
federal district judges. See The Judicial Business of the United
States Courts 30 (2003) (noting 680 authorized judgeships and 29
current vacancies). |In addition, there were 8, 320 appeal s pendi ng
in the federal courts of appeals raising sentencing issues as of
March 31 of this year, Blakely, 124 S. . at 2549 n.2 (O Connor,
J., dissenting), and in thousands of those cases, the decision
whet her to apply Blakely to the Sentencing Guidelines could prove
determ nati ve.

Respondents and their am ci advance argunents suggesting that

the nunber is even |arger. | f respondents and their amci are
correct in their assertion that Blakely will result in the

i nvalidation of the CGuidelines irrespective of whether a case
I nvol ved enhancenents based on judicially found facts, see Booker

Br. 9; NACDL et al. Amcus Brief (NACDL Br.) 5-6, every single

GQuidelines sentence is potentially invalid. Thus, as Judge Gould

noted in dissent in Aneline, applying Blakely to the Sentencing
Gui delines could have a “drastic inpact on the adm nistration of
crimnal law and potentially on tens of thousands of cases.”
Aneline, 2004 W 1635808, *15.

4. Respondent’s Authorities Do Not Support Delaying Review.
Most of the statenents on which Booker relies to support his
argunent that the | ower courts have the situation well in hand were
made in the context of arguing that Congress should not adopt

interimlegislation in an effort to create a tenporary prospective
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solution to the turmoil in the courts.® The Senate itself has
drawmn a distinction between the need for |egislation affecting
future cases and the need for Court action to address the current
crisis. The Senate noted that w tnesses at a recent hearing
considering the inplications of Blakely for the federal sentencing
system had “advised the [Judiciary] Conmittee that corrective
| egi sl ati on was not necessary at this time, with the hope that the
Suprene Court would clarify the applicability of the Blakely
decision to the Federal Sentencing CGuidelines in an expeditious
manner.” Sen. Con. Res. 130 at 3 (July 21, 2003) (available at
http://frwebgate. access. gpo. gov/cgi-bin/getdoc. cgi ?7dbname=
108 cong_bi |l | s&doci d=f:sc130rfh.txt.pdf). I ndeed, the Senate
unani nously passed a resolution stating that “the Suprene Court of
the United States should act expeditiously to resolve the current
confusion and i nconsi stency in the Federal crimnal justice system
by pronptly considering and ruling on the constitutionality of the
Federal Sentencing Guidelines.” [d. at 4.

The crim nal defense bar as a whol e appears to concur in the
need for expeditious review. NACDL and the National Association of
Federal Defenders agree (NACDL Br. 8-9) that a grant of reviewin
two cases is warranted because it is unacceptable to risk that a

procedural obstacle would prevent pronpt resolution of the

‘See, e.g., Senate Hearings (witten testinony of Douglas A
Berman, Marc L. MIller, Nora V. Demeitner, and Ronald F. Wi ght)
(avai l abl e at htt p://sentenci ng. typepad. conf sent enci ng_| aw_
and_policy/files/final _bermanm || erdem ei tnerwi ght bl akely _sen. %
20Jud. %20Comm %20Test i nony%20%20( 7. 13. 04) . pdf)
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gquestions presented by the petitions: “[t]he 1issues now
confronting the courts are too inportant to defer their resol ution
until another petition for certiorari can be granted and the case
decided on the nerits.” Id. at 9. They also agree that the
guestions presented by the governnment’s petitions “demand[]

imediate resolution” Id. at 18. Cf. Fanfan Qpp. 4 ("The

governnment is certainly correct that this question warrants pronpt
resolution by this Court.”).

5. The Department’s New Charging And Plea Agreement
Procedures Do Not Lessen The Need For Urgent Review. Booker errs

in contending that the Departnment’s response to the uncertainty

created by Blakely, advising prosecutors to charge sentencing
enhancenments and nodify nodel plea agreenents, wll “largely
alleviate the need for expedited review.” Resp. 4. Contrary to

that contention, the fact that the governnent now seeks wai vers of
Blakely rights from defendants pleading gqguilty and seeks
indictments that include sentence-enhancing facts under the
GQui delines does not alter the need for expedited review. Many
def endants may not agree to waive Blakely rights, especially in the
current environnment, in which the existence and scope of those
rights is unclear. Indeed, the extent to which Blakely rights are
subj ect to waiver could also raise a host of questions in district
courts and subsequent appeals; the resolution of those questions
may be significantly affected or becone entirely unnecessary based
on this Court's decisions in the pendi ng cases.

I ncl udi ng enhancing facts in indictnments al so does not | essen
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the need for expeditious review Many enhancing facts that would
traditionally be taken into account at sentencing both before and
after the Quidelines may not be known at the tinme of indictnent;
their absence from the sentencing calculus would distort the
resulting sentences. The questions whether and how to submt
enhancing facts to the jury also woul d rai se a host of issues that
may divide the |lower courts and result in the need to resentence
hundreds or thousands of defendants. Moreover, depending on the
Court’s resolution of the renedial questions raised in the
petitions, the practice my be radically inconsistent wth

Congress’ intent. Quick review by this Court could either render

all that litigation and resentencing unnecessary or, at |east,
alter the correct analysis of the nunerous questions that will be
present ed.

6. There Is No Need For Further Development Of The Law In The
Lower Courts. Although Booker contends that additional delay is
warranted to give the |l ower courts additional tinme to develop their
views, there is no need to wait for further devel opnent of the | aw.
Because the courts of appeals and district courts have pronptly
addressed the inplications of Blakely for the federal Sentencing
Gui delines, there already is a body of opinions discussing both of
the issues presented by the governnment’s petitions. Accordingly,
there is no need to delay review to permt further discussion of
the issues. As Judge Mirphy has noted, “the nultitude of |ower
court decisions which have al ready applied Blakely to the federal

system illustrate some of the many of alternatives the Suprene
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Court m ght consider.” Mooney, 2004 W. 1636960, *14 (Murphy, J.,
di ssenti ng).

7. The Alternative Briefing Schedule Proposed By Respondents
Is Inappropriate. Respondents argue that, if briefing is to be
expedited, it should be conducted under a schedul e they propose
under which the governnent, as petitioner in two cases, would
receive 22 days to prepare its principal brief, and respondents
woul d receive 28 days to respond. See Booker Resp. 10-11; Fanfan
Resp. 2. Respondents’ proposed schedule differs radically fromthe
bri efing schedul e established by this Court’s Rule 25, under which
petitioner has 45 days and respondent 35 days, see S. . R 25.1
25.2, in recognition of the fact that respondents can begin their
preparation while awaiting service of petitioner’s brief. Indeed,
respondents’ proposal would turn the allocation of briefingtime in
the Court’s rules on its head, by giving respondents significantly
nore tinme than petitioner. By contrast, the schedul es proposed by
t he governnent are roughly proportionate to the ordinary briefing
schedul e that Rul e 25 provides.

Respectful ly subm tted.

PAUL D. CLEMENT
Acting Solicitor General
Counsel of Record

JULY 2004



