w
Appeal No. 06-12537-EE

IN THE
UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

United States of America,

S 7
!/ APR 27 200/ Plaintiff-Appellant,
Patrick Lett,
Defendant-Appellee.

DEFENDANT-APPELLEE PATRICK LETT’S PETITION FOR
REHEARING WITH SUGGESTION FOR REHEARING EN BANC

On Appeal From The United States District Court
For The Southern District of Alabama
Docket No: 05-00266-CR-003-WHS

Douglas A. Berman Samantha R. Mandell
Moritz College of Law JONES DAY
The Ohio State University 1420 Peachtree Street, N.E.
55 W. 12" St Atlanta, Georgia 30309-3053
Columbus, Ohio 43210 Telephone: (404) 521-3939
Phone: (614) 688-8690 Facsimile: (404) 581-8330
Douglas R. Cole (11™ Cir. bar

application pending)
JONES DAY

325 John H. McConnell Blvd., Suite 600
Columbus, Ohio 43215-2673
Phone: (614) 469-3939
Facsimile: (614) 461-4198
Attorneys for Patrick Lett
e e

COI1-1370779v4



Appeal No. 06-12537-EE United States v. Patrick Lett

CERTIFICATE OF INTERESTED PERSONS
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Pursuant to Federal Rule of Appellate Procedure 26.1 and the corresponding

Eleventh Circuit Rules, Appellee Patrick Lett furnishes the following list of
persons having an interest in the outcome of this appeal:

Berman, Douglas — Counsel for Appellee;

Cole, Douglas — Counsel for Appellee;

Daniel, Laurie W. — Counsel for Amicus Curiae;
Holland & Knight LLP — Counsel for Amicus Curiae;
Jones Day — Counsel for Appellee;

Lett, Patrick — Appellee;

Mandell, Samantha — Counsel for Appellee;

Rogers, Kristen Gartman — Former counsel for Appellee;
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STATEMENT OF COUNSEL

We express a belief, based on a reasoned and studied professional judgment,
that this appeal involves these questions of exceptional importance:

1. Whether a district court’s legally erroneous view that a statutory
mandatory minimum applies qualifies as “other clear error” under Rule 35(a) and

thus allows the district court to correct its sentencing judgment within seven days?

2. Whether this Court can order a district court to enter a legally
erroneous and constitutionally suspect sentence after the district court has
determined on the record that such a sentence was infected by significant legal

error (and this Court has not disturbed that finding)?

Attorney of Record for Patrick Lett
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STATEMENT OF ISSUES MERITING EN BANC CONSIDERATION

Although the threshold for obtaining review is a high one, see 11™ Cir. R,
35-3, this case presents two issues that clear that hurdle:

1. Whether a district court’s legally erroneous view that a statutory
mandatory minimum applies qualifies as “other clear error” under Rule 35(a) and
thus allows the district court to amend its sentencing judgment within seven days?

. In determining that the answer to this question was “no,” the panel
adopted reasoning that creates tension with a previous ruling in this circuit, see
United States v. Yost, 185 F.3d 1178, 1181 (11th Cir. 1999), and with rulings in

other circuits, see infra at 8 (listing cases).

2. Whether this Court can order a district court to enter a legally
erroneous and constitutionally suspect sentence after the district court has correctly
determined that this sentence was infected by significant legal error (and this
Court has not disturbed that finding)?

. The panel’s decision to order the district court to impose a particular
sentence upon remand went beyond the remedy that the government requested and

raises significant constitutional issues.
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STATEMENT OF THE PROCEEDINGS AND KEY FACTS

Patrick Lett is a 17-year military veteran who served two tours of duty in
Iraq. (See Order Amending Sentence, Doc. 384, at 5.) Following his second tour of
duty, Lett chose to leave the military due to the stress and trauma associated with
witnessing numerous close friends and fellow soldiers severely injured and killed.

When he left the Army in 2003, Lett returned home to Alabama to stay with
his parents and daughters. Shortly thereafter, the lingering effects of Lett’s combat
stress were compounded by his father’s death and Lett’s severe financial problems.
His presentence report noted that “after serving in Iraq, [Lett] was depressed and
needed money” and unfortunately “began drinking heavily.” (Pre-Sentencing
Report (“PSR”) at 14, 20.)

Suffering from depression, unable to find work and with his meager savings
nearly gone, Lett fell prey to a cousin who dealt drugs. The cousin convinced Lett
to work for him selling and delivering crack cocaine. Within six weeks, though,
Lett quit, concluding that it was wrong to sell drugs and that he could not victimize
those afflicted by drug dependency.

Pulling himself up from his own depression and alcohol dependency, Lett
wrote his congressman seeking to reenter the military. Permission was granted, and

Lett reenlisted in October 2004.
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After another year of honorable Army service, Lett learned in October 2005
that his mother had been arrested, and he returned to Alabama. Police then arrested
him as well. The cousin who had lured Lett into delivering drugs included Lett and
his mother in an extensive group of “accomplices” that the cousin offered up to
police in an attempt to curry favor and lenient treatment. Though all charges were
eventually dropped against his mother, Lett and fourteen co-defendants were
charged in a multi-count indictment alleging various drug offenses.

Soon after indictment, Lett willingly accepted responsibility for his crimes,
pleading guilty to cocaine distribution charges. In the factual resume submitted
with his guilty plea, Lett acknowledged that he sold small quantities of crack
cocaine to an undercover law enforcement officer. Lett and the United States
agreed that he was responsible for seven sales totaling 60.42 grams of crack
cocaine (just over two ounces) for purposes of determining the guidelines

sentencing range, which was calculated to be seventy to eighty-seven months.

nature of Lett’s involvement in drug distribution and about his extraordinary
military service and personal history. Lett’s Army commander, along with two
sergeants who served with him, testified as character witnesses. His commander
put him in the “top ten percent” of all the NCO’s in the Army, noting that Lett had

“exemplified Army values,” and said that he would “gladly deploy to Iraq with
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him and entrust my life to him.” (See Dist. Ct. Sentencing Hrg. Trans., Doc. 419, at
6-7.) His fellow sergeant called him “an excellent soldier who would best serve his
fellow man and his country by continuing with the United States Army.” (/d. at 8.)

After hearing their testimony and Lett’s own expression of responsibility
and remorse, Judge Steele noted he was facing “a very unusual set of
circumstances” because Lett was a defendant whose “contributions to the Army
and to the military and, in turn, to this country have been substantial not only in
terms of serving in time of war but serving in times of peace and serving, serving
well.” (Id. at 19.) Judge Steele called Lett “an extremely valuable asset to the
United States Army, an outstanding NCO, a model soldier, a role model with
excellent work ethic, a dynamic, innovative leader, a shining example for his peers
and subordinates.” (Id. at 19-20.)

Based on these and other findings, Judge Steele determined that the
mandates of 18 U.S.C. § 3553(a) compelled a sentence below the calculated

17T

nt 1 Q
L L1 U.d.L.

clieved th
§ 841(b)(1)(B) prevented him from imposing a sentence lower than 60 months in
prison. (In fact, as Judge Steele later realized, the provisions of 18 U.S.C. § 3553(f)
authorized him to impose a sentence “without regard to [the] statutory minimum

sentencing terms” of 21 U.S.C. § 841.)
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Matthew Sinor, a law student who had served with Lett in Iraq and was
present at his sentencing, recognized the error in Judge Steele’s understanding of
his statutory sentencing authority. Sinor quickly faxed a letter to Judge Steele’s
chambers pointing out the Judge’s erroneous view of 18 U.S.C. § 3553(f).!

Within the seven-day period provided in Federal Rule of Criminal Procedure
35(a), Judge Steele amended the sentencing judgment by written order. (See Doc.
384.) In a detailed opinion, Judge Steele explained that he initially imposed a
sentence of 60 months based solely on his erroneous understanding of the
applicable sentencing statutes. (/d. at 1, 5.) With that error corrected, Judge Steele
reiterated Lett’s “limited role in the offense,” his “lack of criminal history” and his
“unblemished and significant 17 year career in the U.S. Army including two tours
of duty in Iraq.” Then, based on the sentencing mandates Congress set forth in 18
U.S.C. § 3553(a), coupled with the (now correctly understood) safety valve

provided in 18 U.S.C. § 3553(f), Judge Steele corrected Lett’s sentence to time

The government appealed Lett’s corrected sentence, arguing that Rule 35(a)
did not provide Judge Steele with authority to amend the sentencing judgment
under these circumstances and that the amended sentence was unreasonable. The

government asked for the sentence to be “vacated and the case remanded for

' Sinor also faxed copies of the letter he sent to Judge Steele to Lett’s trial attorney
and to the Assistant U.S. Attorney handling Lett’s case.
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further proceedings.” (U.S. Br. at 19.) A panel of this Court, based on a novel and
problematic reading of Rule 35(a), ruled that Judge Steele’s legal error concerning
the application of a statutory mandatory minimum sentencing term could not be
corrected pursuant to Rule 35(a). And the panel reached this result without directly
considering the merits of Judge Steele’s conclusion that he erred when imposing
the original sentence or whether the corrected sentence was reasonable. Then,
instead of entering the government’s requested relief—a remand for further
proceedings—the panel remanded the case “with instructions that the district court
impose the original sentence of sixty months.” (Panel Op. at 21, appended hereto.)

This petition followed.

COI-1370779v4 -6-



ARGUMENT

L A District Judge’s Legally Erroneous View That A Statutory
Mandatory Minimum Applies Is The Type Of Error That Rule 35(a)
Allows The Judge To Correct.

The panel here adopted an impermissibly cramped reading of “other clear
error” under Criminal Rule 35(a) that creates tension with this Court’s own
previous understanding of that Rule and that threatens to needlessly complicate
what is designed to be “an efficient and prompt method” for correcting a legally
erroneous sentence. See Fed. R. Crim. P. 35 advisory committee’s notes (1991).
Rule 35(a) provides a narrow seven-day window for the judge to correct
“arithmetical, technical, or other clear error[s],” basically allowing the court to do
itself what would otherwise happen on direct appeal. In line with that, as the panel
correctly noted, “other clear error” refers to reversible sentencing errors—i.e.,
errors that “would almost certainly result in a remand of the case to the trial court
for further action” if raised on direct appeal. (See Panel Op. at 12-15.)

In determining that Judge Steele’s initial sentencing error here did not meet
this threshold, the panel opinion departed from previous understandings of what
the category “errors that would result in remand” includes. In particular, prior
decisions have concluded that this category includes a sentencing determination in
which a sentencing court applies the wrong guideline or misunderstands the range

of statutory sentencing options. In United States v. Yost, 185 F.3d 1178, 1181 (11th
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Cir. 1999), for example, this Court declared that a “clear error” had occurred where
the lower court used the wrong guideline in fashioning its original sentence, and
thus approved the lower court’s sentence correction through Rule 35(a). Accord
United States v. Goldman, 41 F.3d 785, 789 (1st Cir. 1994) (affirming Rule 35
correction “based on a mistake as to the applicable statutory maximum”); United
States v. Waters, 84 F.3d 86, 91 (2d Cir. 1996) (affirming Rule 35 correction when
district court “simply was not aware of the relevant statutory and guidelines
provisions”).

More generally, circuit courts uniformly remand for resentencing whenever
a district judge has failed to recognize that a particular sentencing option is
available.” These cases hold that a judge’s failure to recognize that a particular
sentencing option is open to the court—such as Judge Steele’s initial failure to

realize that 18 U.S.C. § 3553(f) authorized him to impose a sentence “without

? See, e.g., United States v. Delgado-Reyes, 245 F.3d 20, 22-23 (Ist Cir. 2001)
(remanding for resentencing when record suggested sentencing court had an
“erroneous view of law” concerning its departure authority); United States v.
Thorpe, 191 F.3d 339, 343-44 (2d Cir. 1999) (concluding a remand was required
where sentencing court erroneously believed it lacked authority to order term of
supervised release); United States v. Dominguez, 296 F.3d 192, 199 (3d Cir. 2002)
(remanding when sentencing court mistakenly “felt that it lacked discretion” to
depart from the guidelines); United States v. Gardiner, 463 F.3d 445, 461 (6th Cir.
2006) (remanding when the sentencing judge determined sentence “while
harboring the misapprehension that ... he could not enhance” a sentence based
upen certain factors); United States v. pzerce, 132 F.3d 1207, 1208 (8th Cir. 1997)
(remanding because the district court had mistakenly believed that it was required
to sentence the defendant to prison).

COI-1370779v4 -8-



regard to [the] statutory minimum sentencing terms”—is precisely the kind of error
that would “result in a remand” if raised on direct appeal. Thus, under the panel’s
own reasoning, Judge Steele’s legally erroneous view of his statutory sentencing
authority should have qualified as a “clear error” allowing the district court to use
Rule 35(a) as an “efficient and prompt” way to correct the flawed sentence.

The panel decision, in declining to even reach the question of whether Judge
Steele had initially made a reversible error concerning his statutory sentencing
authority, however, departs from this settled principle. Judge Steele’s Rule 35(a)
opinion explained that he had mistakenly believed that he was prevented from
imposing a sentence lower than 60 months when in fact 18 U.S.C. § 3553(f)
provides otherwise. (Put differently, Congress decided through 18 U.S.C. § 3553(f)
that defendants like Lett face a statutory sentencing range of 0 to 40 years’
imprisonment, not a range of 5 to 40 years as Judge Steele erroneously believed at

the sentencing hearing.) Within seven days, Judge Steele realized he made a

2.
3
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reversible error as to the scope of his sentencing authority, and he amended Lett

S
sentence to correct this error. Judge Steele’s error in determining whether the
statutory minimum applied is exactly the kind of legal error that circuits have
consistently said “requires a remand.” Yet, without overturning Judge Steele’s
conclusion that he had initially erred in his statutory understanding, the panel held

that the judge lacked the power to correct Lett’s sentence under Rule 35(a).

COI-1370779v4 -9-



To justify its decision to disallow Judge Steele’s sentence correction, the
panel adopted a kind of misplaced qualified immunity analysis. Rather than look to
whether the trial court had erred in originally determining that the statutory
mandatory minimum applied, the panel instead looked to whether “reasonable
people could differ about the matter.” (Panel Op. at 20.) Finding that the lower
court had not “clearly erred” under this “reasonable person” standard, it saw no
need to determine whether the lower court had in fact erred. But this approach
improperly prevents a trial court from efficiently correcting reversible errors under
Rule 35 any time the reversible error is one that is possibly subject to dispute. An
error (even if only a slight error) as to whether a mandatory minimum applies is an
“error that would require remand,” and it thus directly follows that such an error is
a “clear error” for Rule 35(a) purposes. But the panel decision in a sense rewrote

Yo AN 114

Rule 35(a) to require an “indisputably clear” “clear error.”

In short, the dispositive question for Rule 35(a) is not whether the district

court ha
the five year minimum applied. Rather, the dispositive question is whether Judge
Steele erred in that assessment. If Judge Steele initially erred (and the panel here
never said that he did not initially err as to his authority), then the judge failed to

appreciate the sentencing options open to him, and that failure is “clear error”

subject to correction under Rule 35.

COI-1370779v4 -10-



Critically, this was not a case where a district court “simply [decides] to
change its mind about the appropriateness of the sentence.” Yost, 185 F.3d at 1181.
The record clearly shows that Judge Steele never changed his mind about the
appropriateness of Lett’s sentence. Based on Lett’s unique personal history, his
exemplary military service, and his “limited role in the offense,” Judge Steele
consistently determined that 18 U.S.C. § 3553(a) required a below-guideline
sentence and consistently determined that the shortest available prison term would
be appropriate. Based on a legally erroneous view of his statutory sentencing
authority, Judge Steele initially imposed the minimum prison term he thought the
law allowed—>5 years.

When he realized his legal error, Judge Steele, in a timely and thoughtful
written order, amended his sentencing judgment to properly impose the minimum
prison term the law in fact allowed. He corrected his legal error to ensure that Lett

was not subject to an erroneous and excessive term of imprisonment. Judge

sentencing decision—which complies with both the letter and spirit of Federal

Rule of Criminal Procedure 35(a) and prevents Lett from serving five unnecessary

years in federal prison—should have been commended, not reversed.
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II.  The Panel Decision Improperly Instructs The Lower Court To Impose a
Legally Erroneous and Constitutionally Suspect Sentence After The
District Court Correctly Determined The Sentence Was Infected By
Significant Legal Error.

When arguing on appeal that Rule 35(a) did not provide Judge Steele with
authority to amend Lett’s sentencing judgment, the government expressly asked for
Lett’s sentence to be “vacated and the case remanded for further proceedings.”
(U.S. Br. at 19.) However, after ruling that Rule 35(a) did not permit correction of
Judge Steele’s initial sentencing error, the panel remanded the case “with
instructions that the district court impose the original sentence of sixty months.”
Even if the panel’s problematic reading of Rule 35(a) is not corrected, the opinion
should be amended to eliminate its instruction requiring the lower court to impose
what the lower court found to be an erroneous and constitutionally suspect
sentence—a finding the panel did not overturn or even address.

The government likely recognized the potential legal and constitutional
problems in requiring the district court to impose a sentence of 60 months, which
in turn explains why in its appeal it only asked to have Lett’s sentence “vacated
and the case remanded for further proceedings.” Unless this Court disagrees with
Judge Steele’s conclusion that he initially made a legal error concerning his
statutory sentencing authority (or sua sponte declares that any sentence less than
60 months would be unreasonable for Lett), it is highly problematic as well as

administratively inefficient for this Court to instruct the district court to impose a
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sentence nearly five years’ longer than what that court found was warranted to
achieve the congressional purposes set forth in 18 U.S.C. § 3553(a).

As noted before, based on Lett’s extraordinary personal history, his
exemplary military service, and his minor role in the offense, Judge Steele has
consistently determined that the sentencing mandates set forth by Congress in 18
U.S.C. § 3553(a) call for Lett to serve the shortest legally-available term of
imprisonment. Emphasizing the unique and exceptional facts in this case, Judge
Steele properly focused on the congressional instructions set forth in § 3553(a) and
provided a thoughtful and reasoned explanation as to why only a below-guideline
sentence is “sufficient, but not greater than necessary” to achieve the purposes of
sentencing detailed in § 3553(a)(2).

Placing extraordinary emphasis on the Guidelines range, the government
argued that Lett’s amended sentence was unreasonable. The panel did not reach

this 1ssue, and its sympathetic discussion of Lett’s personal history tacitly suggests

that the panel saw merit in
required a sentence of less than 60 months’ imprisonment. Cf. United States v.
Hunt, 459 F.3d 1180, 1184 (11th Cir. 2006) (explaining that there are “many
instances where the Guidelines range will not yield a reasonable sentence”).

Consequently, it would be untoward to now require Judge Steele to impose a

sentence of 60 months’ imprisonment after he has already found that such a
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sentence would be “greater than necessary” to achieve the purposes of sentencing
Congress set out in § 3553(a)(2). Indeed, for the Court to order Judge Steele to
impose a sentence he has determined to be legally erroneous (without this Court
first determining that the sentence is not, in fact, legally erroneous) would be
tantamount to requiring Judge Steele to transgress congressional sentencing
instructions and his judicial oath to uphold the law.

Moreover, beyond statutory concerns, ordering the imposition of 60 months’
imprisonment on the unique facts of this case raises a number of constitutional
concerns. To demand that a defendant serve an unnecessarily long term of
imprisonment based on procedural errors—errors that stem from the sentencing
judge’s initial mistake about his statutory sentencing authority—raises serious
issues under the Due Process Clause of the Fifth Amendment and the Cruel and
Unusual Punishments Clause of the Eighth Amendment.

This Court need not—and perhaps should not—explore all the constitutional
ications of ordering the imposition of an excessive and unnecessary sentence
of 60 months’ imprisonment for Lett. Rather than rule on these intricate
constitutional issues, this Court can and should simply recognize that the doctrines
of constitutional doubt and constitutional avoidance call for eliminating the panel’s

instruction to impose a sentence of 60 months imprisonment upon remand.

COI-1370779v4 -14-



Instead, the Court should provide (at most) the remedy the government sought

when pursuing this appeal—a remand for further proceedings.

CONCLUSION

The petition should be granted, and the Court should either rehear the case

en banc or amend the opinion to merely remand the case for further proceedings

without requiring a particular sentence.

Respectfuily submitted,
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IN THE UNITED STATES COURT OF APPEALS

FILED
FOR THE ELEVENTH CIRCUIT y.S. COURT OF APPEALS

ELEVENTH CIRCUIT
APR 6, 2007

No. 06-12537 THOMAS K. KAHN
CLERK

D. C. Docket No. 05-00266-CR-003-WHS

UNITED STATES OF AMERICA,

Plaintiff-Appellant,
versus
PATRICK LETT,

Defendant-Appellee.

Appeal from the United States District Court
for the Southern District of Alabama

(April 6, 2007)
Before CARNES, PRYOR and FARRIS, Circuit Judges.

CARNES, Circuit Judge:

" Honorable Jerome Farris, United States Circuit Judge for the Ninth Circuit, sitting by
designation.



The facts of Patrick Lett’s life that gave rise to this case read somewhat like
a morality play. He was born and raised in Monroe County, Alabama. He had
what he described as a nice childhood. Married and divorced, he has three
daughters. He served his country in the National Guard and then the regular army.
Some of his service was in Iraq as part of Operation Iraqi Freedom, and all of it
was honorable. He received numerous citations and medals for meritorious
achievement. His superior officers used superlatives to describe him and his
dedication to the missions he was assigned.

After fourteen years in the military, Lett returned to civilian life the week
before Christmas in 2003. It was not a happy time for him. He had lost friends
and had seen fellow soldiers killed in Iraq. He had also seen what he described as
“some very, very strange things.” While he was in Iraq, his fiancée died. When he
returned home his father was dying. He had trouble supporting his children. He
felt pressured. He was depressed. He began to drink heavily, which only helped
fuel the downward trajectory of his life. Lett felt, in his words, like “the lowest
person on the face of the earth.”

Enter temptation in the form of his cousin, Michael. Michael was a big time
cocaine distributor, or what passes for one in Monroe County. He bought powder

cocaine wholesale in Montgomery for resale as cocaine and crack back home. For
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distribution, Michael had something of a friends and family plan. Influenced
perhaps by the cultural mores of a south Alabama county, he did not rely on
strangers or mere acquaintances to sell his drugs for him. Instead, he used his
personal friends and members of his family.

Michael eventually prevailed upon Patrick to be one of his street level
sellers, operating out of trailers, vacant houses and yards. On seven occasions
during a five-week period in the Spring of 2004, Patrick Lett sold cocaine and
crack cocaine to Ceonia Stanton, and sometimes to another person in Stanton’s
presence, in quantities ranging from just over a gram to nearly fourteen and a half
grams. It was typical drug dealer conduct. But Patrick Lett was atypical, because
he was a drug dealer with a conscience. With his conscience came remorse and a
search for redemption. He felt guilty about his actions. He realized, as he put it,
that “it takes a cruel-hearted person to actually take advantage of someone who has
a disease, and that disease is addiction,” and he “decided to get on my knees and
pray a little harder and ask God to pull me back together, . . . which [H]e did.”
Lett quit selling drugs and left Michael’s operation to the devil’s own devices.

Lett re-enlisted in the military in October 2004, and again he rendered
exemplary service to his country. His superior officers attested that Lett, a

sergeant, was an outstanding soldier, dedicated to the weifare of his men and to



accomplishing whatever mission he was given. He made his men’s lives better and
his superiors’ jobs easier. His captain said that Lett “exemplified the Army values”
of “loyalty, duty, respect, selfless service, honor, integrity, personal courage.” He
would be willing to entrust his life to Lett.

Having pulled himself out of the world of illegal drugs and gone back to
serving his country, Lett may have thought that he had left his past behind him. As

Faulkner reminded us, however, “The past is never dead. It is not even past.”

William Faulkner, Requiem for a Nun 92 (1951). It turns out that Ceonia Stanton,

to whom Lett had sold the drugs, was an undercover law enforcement agent
working as part of a task force aimed at shutting down Michael Lett’s operation.
In September 2005, a grand jury indicted Lett and fourteen others, including
Michael, for various federal drug crimes stemming from their roles in the
conspiracy. Lett pleaded guilty to seven counts of possession with intent to

distribute, one for each of the sales to the undercover agent, all in violation of 21

U.S.C. § 841(a)(1).

The presentence investigation report noted that Leit admitted selling 60.42
grams of crack cocaine and 7.89 grams of powder cocaine, which put his base

offense level at thirty two. It recommended, and the government did not object to,



that level being lowered: by two levels because he met the five criteria for a safety
valve reduction; by another two levels because he accepted responsibility for his
crime; and by one more level because he timely notified the government of his
intention to plead guilty before it dedicated substantial resources to prosecuting
him. Those reductions left an offense level of twenty seven.

With that adjusted offense level and no prior criminal record, Lett’s advisory
guideline range was seventy to ¢ighty-seven months imprisonment. He faced a
mandatory minimum prison sentence of sixty months on five of the counts under
21 U.S.C. § 841(b)(1)(B). About those statutory mandatory minimum sentences,
and the resulting inapplicability of the U.S.S.G. § 5C1.2 safety valve provision, the

PSR stated:

Based on a total offense level of 27 and a criminal history category of
I, the guideline range of imprisonment is 70 to 87 months. Counts 8,
9,10, 11, and 12, each carry a mandatory minimum penalty of 60
months. Although it appears that the defendant is eligible for
consideration under U.8.S.G. § 5C1.2, because the minimum of the
guideline range is 70 months, which is greater than the statutory
mandatory minimum 60 months, 5C1.2 consideration is a moot issue.

Neither the government nor Lett lodged any objection to the PSR, and with
the consent of both parties the district court adopted it as written. Lett called three
witnesses to testify for him at the sentence hearing: a sergeant, a first sergeant, and

a captain, all of whose testimony we alluded to earlier in describing Lett’s military



service. Two of the three implored the court to impose the least sentence the law
allowed. Lett himself also took the stand. He admitted the drug crimes he had
committed during the short period of time two years earlier, accepted responsibility
for them, described the “pride and respect and unity and honor” he feels when he
puts on the uniform in service of his country, and asked the court to give him a
sentence that would allow him to stay in the military so that he could continue
supporting his three daughters, the oldest of whom was sixteen and pregnant.

At the end of the testimony, Lett’s counsel asked the district court to put him
on supervised release “or some kind of probation” or to give him “the minimum
sentence possible” so that he could stay in the military. According to counsel, the
Army was willing to allow Lett to continue his service if the district court
sentenced him to probation. Even though he made the request, counsel
acknowledged that “there’s a minimum mandatory five-year sentence under the
statute, and it would be very hard for the Court to find a five-year sentence that’s
constitutionality excessive,” so he asked the court to give the lightest sentence
possible.

The district court judge was well suited to evaluate Lett’s military service,
having himself served for six years as an officer and pilot in the United States

Marine Corps and another fourteen years in the Army National Guard as a pilot



and the commanding officer of an assault helicopter company. He was
sympathetic to Lett and impressed with how different this case was from others he
had seen. Lett’s complete lack of any prior criminal record and the substantial
contributions he had made to the military in service of his country made him stand
out. The judge reviewed Lett’s service fitness ratings, which ranged from good to
excellent and among the best in regard to promotion potential. He summarized the
letters he had received and the testimony he had heard as proving that Lett was “an
extremely valuable asset to the United States Army, an outstanding NCO, a model
éoldier, a role model with excellent work ethic, a dynamic, innovative leader, a
shining example for his peers and subordinates.”

The district court construed the arguments of Lett’s counsel as a motion to
enter a non-guideline sentence and to determine that the statutory mandatory
minimum was constitutionally excessive so that he could sentence below it. The
court did not find the mandatory minimum sixty-month sentences constitutionality
excessive, but it decided not to sentence any higher than that. The court concluded
that Lett’s exemplary military service and his lack of any criminal history, other
than during those five weeks he had sold drugs for his cousin, justified a variance

under 18 U.S.C. § 3553(a) from the seventy to eighty-seven months range.



However, the court also decided that the statutory five-year mandatory minimum
provided a floor beyond which it could not go:

There is no way that [ can legally go below that five-year mandatory

minimum, even if I wanted to. So, discretion is limited by Congress,

who has dictated that people who commit these kind of crimes shall

serve no less than 60 months, or five years.

The court ordered that the sixty-month sentence on each of the seven counts be
served concurrently.
I1.

Enter Matthew Sinor, a close friend of Lett’s who had served with him in the
Army for three years and a second-year student at Moritz College of Law at the
time of sentencing. Sinor traveled from Columbus, Ohio to Mobile, Alabama for
the proceeding, and when he returned to law school described what had happened
to his criminal sentencing professor, Douglas A. Berman. Professor Berman
suggested a theory to Sinor which he in turn conveyed to the district courtin a
letter dated April 17, 2006, four days after the court had sentenced Lett to sixty-
months imprisonment.

In his letter Sinor informed the court of the professor’s view that the safety
valve provisions in 18 U.S.C. § 3553(f) and U.S.S.G. § 5C1.2 operated to free the
court of the mandatory minimum otherwise required by 21 U.S.C. § 841(b)(1)(B).

Sinort 1e court he was concerned that defense counsel had not raised the



argument, and that time for doing something about it under Fed. R. Crim. P. 35(a)
was running out. Sinor sent copies of his letter to counsel for Lett and the
government, but so far as the record shows neither filed a response.

The district court issued an order modifying Lett’s sentence on April 24,
2006, which was the last day of the seven-day period for correcting sentences
under Rule 35(a), as extended by the counting provision in Fed. R. Crim. P.
45(a)(2). The court explained that at the sentence hearing it had accepted the
PSR’s recommendation that the safety valve provision did not apply to Lett’s
sentence because neither Lett nor the government had objected to the PSR, and
because the court believed that result was correct. Having reconsidered, the court
now decided otherwise.

In setting out the reasons for changing its mind, the court explained in detail
how it had interpreted the safety valve provision in § 5C1.2 before the decision in

United States v. Booker, 543 U.S. 220, 125 S. Ct. 738 (2005):

It should be noted here that, in the pre-Booker world of
sentencing, this Court has consistently denied other Defendants
benefit of the safety valve where the guidelines range was calculated
to be above the mandatory minimum. The basis for this result is the
Court’s belief that § 5C1.2 creates two subsets of Defendants; those
whose guidelines sentences are above the mandatory minimum, and
those Defendants whose guidelines sentences are below the
mandatory minimum. It is this Court’s interpretation of that provision
that compelled it to conclude that only those Defendants whose

uidelines sentences fell below the mandatory minimum were entitled

¥
& 3 j¥ LR WL 3 S S i 114383413



to application of that part of the safety valve which authorizes the
Court to impose a sentence below the mandatory minimum.
Otherwise, § 5C1.2 makes no sense.

In other words, how could the Court impose a sentence “in
accordance with the applicable guidelines without regard to any
statutory minimum sentence” if the applicable guidelines range is
above the mandatory minimum? Any sentence imposed below the
mandatory minimum in such a case necessarily would be outside the
applicable guidelines, leaving the Court with no guidelines at all.

Moreover, had Congress and the Sentencing Commission
intended that any safety valve-eligible Defendant, regardless of that
Defendant’s projected guidelines range, be qualified for a lower than
mandatory sentence, they could have said so. But Congress and the
Sentencing Commission did not say so. In fact, a reasonable
interpretation of the [safety valve provision] compels a conclusion
that the language “in accordance with the applicable guidelines”
imposes an additional criterion that a Defendant must meet in order to
qualify for a sentence below the mandatory minimum. That 1s, the
Defendant must have a projected guidelines sentence below that

minimum.

(emphasis in original; paragraph breaks added).

The court then asked itself: “Now, what does all of this mean in the post-

Booker world,” and answered its own question with the candid admission that:

ot clear, because there is little or no guidance from the

courts of appeal or even from sister courts throughout the country.” It found the

decisions in United States v. Cherry, 366 F. Supp. 2d 372 (E.D. Va. 2005), and

United States v. Duran, 383 F. Supp. 2d 1345 (D. Utah 2005), of little help because
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Nonetheless, the district court concluded, without further explanation, that in
the post-Booker world, “when all five conditions of § 5C1.2 are satisfied, the
Defendant is safety valve eligible and the Court’s sentencing discretion is not
bounded by a statutory mandatory minimum sentence, irrespective of whether the
accurately calculated advisory guidelines sentencing range is above or below that
mandatory minimum.”

With its discretion now unfettered by the five-year mandatory minimum of
21 U.S.C. § 841(b)(1)(B), the district court reapplied the § 3553(a) factors in light
of Lett’s limited role in the offense, his voluntary withdrawal from the criminal
enterprise followed by his re-enlistment in the Army where he remained on active
duty until his arrest, his lack of criminal history, and his unblemished and
significant seventeen-year career in the military, including two tours of duty in
Iraq. In light of those factors, the court concluded that it should vary downward so
that the sentence imposed would be time served, which amounted to eleven days.
The court imposed that sentence on all seven counts to run concurrently. Asa
result, Lett was released from prison subject to a term of supervisory release.

Iil.
The government appeals the district court’s judgment giving Lett a sentence

of only eleven days for seven different drug sales over a period of five weeks,



totaling just over 60 grams of crack cocaine and just under 8 grams of powder
cocaine. The government’s contention is that the district court erred in using its
Rule 35(a) authority to correct Lett’s original five-year sentence, because its initial
conclusion that Lett was not safety valve eligible was not an “arithmetical,
technical, or other clear error” as required for use of the rule. As a fallback
argument, which we need not reach, the government contends that even if the
court were permitted to revisit its sentence under Rule 35(a), the resulting eleven
day sentence was unreasonable.

Rule 35(a)’s single sentence provides: “Within 7 days after sentencing, the
court may correct a sentence that resulted from arithmetical, technical, or other
clear error.” Fed. R. Crim. P. 35(a). The district court did not claim, and Lett does
not argue, that the court made an arithmetical or technical error in imposing the
original sentence of sixty months. Instead, the issue is whether the district court’s
initial decision that the safety valve guideline did not apply to remove the
mandatory minimum provision in Lett’s case was a “clear error.”

The Criminal Rules Advisory Committee explained that what it meant by

3y

“clear error” was “acknowledged and obvious errors in sentencing.” Fed. R. Crim.

P. 35 advisory committee’s notes (1991). The committee went on to add:

The authority to correct a sentence under this subdivision is
intended to be very narrow and to extend only to those cases in which
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an obvious error or mistake has occurred in the sentence, that is, errors
which would almost certainly result in a remand of the case to the trial
court for further action . ... The subdivision is not intended to afford

the court the opportunity to reconsider the application or interpretation
of the sentencing guidelines or for the court simply to change its mind

about the appropriateness of the sentence. . . .

Rule 35(c) provides an efficient and prompt method for
correcting obvious technical errors that are called to the court’s
attention immediately after sentencing.

L(_i_;l

We quoted that language in United States v. Yost, 185 F.3d 1178 (11th Cir.
1999), and summarized it as meaning that “the district court may not simply
change its mind, and any error to be corrected under that subsection must be
obvious.” Id. at 1181. We agreed with the district court in Y ost that sentencing a
defendant under what was obviously the wrong offense level guideline—one
applicable to an offense for which the defendant had not been convicted—was
clear error within the corrective reach of the rule. Id. at 1179-81.

The Criminal Rules Advisory Committee notes accompanying Rule 35(a)
cite two decisions as examples of the kind of error that is clear enough for

correction under it. Fed. R. Crim. P. 35 advisory committee’s notes (1991). One is

United States v. Rico, 902 F.2d 1065 (2d Cir. 1990), where an erroneous statement

' The provision now located in Rule 35(a) was in Rule 35(c) until it was moved as part
of the 2002 amendments to the rule. Id. advisory committee’s notes (2002).
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by the prosecutor and a typographical error in the presentence report had caused
the court to impose a sentence different from the one the parties had agreed toina
court-accepted plea agreement. 1d. at 1066. The court and both parties
acknowledged at re-sentencing that the initial sentence was a mistake. See id. The
Second Circuit concluded on appeal that the district court had “properly corrected
its illegal sentence.” Id. at 1068.

The second example the advisory notes give of a proper application of the

clear error standard of Rule 35(a) is United States v. Cook, 890 F.2d 672 (4th Cir.

1989). There, the district court initially sentenced the defendant to three months of
community confinement followed by three months of supervised release, a
sentence contrary to the guidelines and unlawful because supervised release is
permitted only after a term of imprisonment. Id. at 674. The Fourth Circuit
affirmed the correction of that sentence to a term of three months in prison
followed by .tl"xree months of supervised release. Id. at 674—75. In affirming, the
court recognized that the authority of a district court to correct a sentence is
narrowly confined, but characterized the case before it as an “unusual” one where

the original sentence was “an acknowledged and obvious mistake™ and unlawful.

1d. at 675.



The Yost, Rico and Cook decisions trace out the boundaries of a narrow

corrective power limited in scope to those obvious errors that result in an illegal
sentence or that are sufficiently clear that they would, as the committee notes
specify, “almost certainly result in a remand of the case to the trial court for further
action.” Fed. R. Crim. P. 35 advisory committee’s notes (1991). In this case the
district court did not sentence Lett under the wrong guideline, as in Yost; it did not
impose a sentence different from the one in the plea agreement, as in Rico; and it
did not impose a sentence that was illegal under the applicable guidelines and
statutory provisions, as in Cook.

At most, the district court misunderstood the breadth of its discretion under
the safety valve provisions of 18 U.S.C. § 3553(f) and U.S.5.G. § 5C1.2, read in
light of the Booker decision, causing the court to impose a sentence higher than it
would have had it correctly gauged the law. Even so, the sentence the court did
impose was plainly permissible under the guidelines and applicable statutes. We
say “at most,” because it is not clear that the district court’s initial understanding of
the scope of its discretion was mistaken. It is not obvious that the Booker decision
eviscerated mandatory minimum sentences in every case where the defendant

meets the five criteria for safety valve treatment, including those in which the



advisory guideline range is above the mandatory minimum. That result would be
the effect of adopting the theory on which the re-sentencing in this case is based.
When the Supreme Court did its remedial work on the sentencing scheme to
save the guidelines from constitutional doom, Booker, 543 U.S. at 244-68, 125 S.
Ct. at 756—69, it did not address this mandatory minimum, safety valve issue. The
issue may be viewed as one of intent, and not just the congressional intent behind
21 U.S.C. § 841(b)(1)(B) and 18 U.S.C. § 3553(f), or the Sentencing
Commission’s intent behind § 5C1.2 of the guidelines, but also the intent behind
the Supreme Court’s reconstructive interpretation of the sentencing statutes in the
remedial part of the Booker decision. It seems to us that the best approach to the
merits of the post-Booker mandatory minimum issue would be to read the statutory
and guidelines provisions and the Booker Court’s restructuring work together and
attempt to ascertain their meaning as though they were all statutory enactments.
We do not have occasion to do that in this case because the merits of the
issue are not before us. Instead the issue before us is whether, at the time the
district court entered its Rule 35(a) order, it was clear that the court had erred in its
earlier conclusion that a sentence below the mandatory minimum was not
permissible in the circumstances of this case. We are confident that conclusion

was not clear error. Reasonable arguments can be made on both sides of the post-



Booker mandatory minimum issue, and we have no doubt that they will be. But
arguable error is one thing, and clear error is another. Regardless of how this issue
is ultimately determined on the merits, the sentence the district court initially
imposed was not illegal, and any error was not of an acknowledged and obvious
type, the kind that would “almost certainly result in a remand of the case to the trial
court for further action.” Fed. R. Crim. P. 35 advisory committee’s notes (1991).
Indeed, the district court itself conceded that the answer to the post-Booker
mandatory minimum question “certainly is not clear,” and that there are few if any
decisions from other courts that are useful in answering it. We agree with the

district court that United States v. Cherry, 366 F. Supp. 2d 372 (E.D. Va. 2005),

and United States v. Duran, 383 F. Supp. 2d 1345 (D. Utah 2005), are

distinguishable because they involved guideline ranges below the minimum

mandatory sentence.

We are not persuaded, as Lett argues, that either United States v, Lopez, 264

F.3d 527 (5th Cir. 2001), or United States v. Poyato, 454 F.3d 1295 (11th Cir.

2006), shows that an obvious error or mistake occurred when he was originally
sentenced. Because Lopez is not binding in this circuit, it would be unlikely to
serve as a basis for concluding that any other result would be obvious error and

would almost certainly result in vacating the sentence. The Lopez case is also
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distinguishable, because the applicable guidelines range there ended up being
below the mandatory minimum level at the time the safety valve was to be applied.
Lopez, 264 F.3d at 530. The Lopez decision did not address whether safety valve
relief from a mandatory minimum sentence is available when the guidelines range
is above that minimum sentence level.

Nor does our own Poyato decision resolve the matter. It contains wholly

unremarkable statements about the post-Booker guidelines being advisory, and

about proper sentencing involving applying the guidelines, considering the §
3553(a) factors, and setting a reasonable sentence below the statutory maximum.
454 F.3d at 1299. The actual holding in Poyato was that safety valve relief was
properly denied because the defendant failed to meet one of the five prerequisites
for it (he had possessed a firearm during the commission of the crime). Id. at

1298-99. Not only that but as in Lopez, the Poyato defendant’s advisory guideline

range was below the statutory minimum. See id. at 1296. Therefore, Poyato did

not present the issue of whether the safety valve can have any application where

the guidelines range is above the statutory minimum. See United States v.

prior decision can reach only as far as the facts and circumstances presented to the

Court in the case which produced the decision.” (quotation marks and citation



omitted)). For that reason any statements touching on this issue would be no more

than dicta anyway. See Aron v. United States, 291 F.3d 708, 716 (11th Cir. 2002)
(Carnes, J., concurring) (“All that is said which is not necessary to the decision of
an appeal given the facts and circumstances of the case is dicta.”).

At oral argument, Lett’s present counsel (who did not represent him in the
district court) invited us to import into the Rule 35(a) “clear error” measure the
plain error standard of Rule 52(b), as interpreted and applied in countless
decisions. The invitation is logically appealing because the narrow purpose of
Rule 35(a) dovetails nicely with the scope of the plain error rule. Before an error is
subject to correction under the plain error rule, it must be plain under controlling
precedent or in view of the unequivocally clear words of a statute or rule; it must
have adversely affected the outcome of the proceedings; and it must be such that
the failure to correct it would seriously affect the fairness, integrity or public

reputation of judicial proceedings. United States v. Olano, 507 U.S. 725, 732-37,

113 8. Ct. 1770, 1776-79 (1993); United States v. Rodriguez, 398 F.3d 1291, 1298

(11th Cir. 2005). If an error meets all those requirements, it is also the kind of
obvious error that “would almost certainly result in a remand of the case to the trial
court for further action” and would therefore come within the narrow scope of Rule

35(a). Fed. R. Crim. P. advisory committee’s notes (1991). As a margin note here,



we point out that the Supreme Court has described the plain error rule with
language that sounds like the Rule 35(a) “clear error” standard. In the Olano
opinion, for example, the Court said that the “plain” in plain error *“is synonymous
with ‘clear’ or, equivalently, ‘obvious.”” 507 U.S. at 734, 113 S. Ct. at 1777.

All this may be well and good, but it does not help Lett. For the same
reasons that the district court’s view of the mandatory minimum requirements in
light of the safety valve provisions is not an obvious error or mistake that almost
certainly would have caused the sentence to be overturned on appeal, it is not plain

error. See United States v. Castro, 455 F.3d 1249, 1253 (11th Cir. 2006); United

States v. Lejarde-Rada, 319 F.3d 1288, 1291 (11th Cir. 2003); United States v.

Humphrey, 164 F.3d 585, 588 (11th Cir. 1999).

IV.
We agree with the district court’s recognition that the proper resolution of
the mandatory minimum and safety valve issue that prompted its Rule 35(a)
modification of Lett’s sentence is not clear. There is no decision on point from
any court, and reasonable people could differ about the matter. That means the
court’s initial understanding was not “an obvious error or mistake . . . which would
almost certainly result in a remand” if not corrected, which is the proper standard

of clarity under the rule. Fed. R. Crim. P. 35(a) advisory committee’s notes

[
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(1991). The district court used Rule 35(a) to take another stab at interpreting the
applicable statutory and guideline provisions in light of the Booker decision, and
the committee notes forbid use of the rule for that purpose. Id. (The rule “is not
intended to afford the court the opportunity to reconsider the application or
interpretation of the sentencing guidelines.”).

We do not question the district court’s good faith in attempting to work its
way through the problem, and we are not unsympathetic to its desire to give Letta
sentence less than the mandatory minimum. Our review, however, is de novo, and
our reading of Rule 35(a) requires that we vacate the court’s order re-sentencing
Lett and remand the case with instructions that it impose the original sentence of

sixty months to run concurrently on each count.

JUDGMENT VACATED AND REMANDED WITH INSTRUCTIONS.



