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Seven defendants were indicted on various drug conspiracy
and distribution charges.® Their prosecution followed an
el aborate two year federal investigation into drug trafficking on
t he South Shore of Massachusetts. Some of the defendants were in
their sixties, and one even in his seventies, with long crimna
records. All but one was sentenced to |lengthy terns of ten,
fifteen, and even twenty years, far, far higher than conparable

sentences of only two decades ago.

But however lengthy the termof inprisonnment inposed, in
sonme of these cases the sentence was | ess than the astoni shing
range suggested by the Federal Sentencing Guidelines. This

menmor andum wi || address why in the sentencing of three defendants

! Count | charges all of the defendants with conspiracy to distribute

and to possess with intent to distribute cocaine and marijuana in violation

of 21 U.S.C. § 846. Counts Il and Il charge defendants Ni chol son, Sardina and
Taba with possession with intent to distribute and distribution of cocaine

(Ni chol son and Sardi na) and heroin (Taba). Count |V charges defendant Edward
Ennis (“Ennis”) alone with felon in possession of a firearmin violation of 18
U S . C 8§ 922(g). After the gun was suppressed on February 23, 2005 (see infra
n. 3, the government represented that it would nove to dismss Count |V.



-- Edward Ennis, Stephen N chol son and Janes Sardi na.
Specifically, it will deal with the treatnent of defendants who
qualify as “career offenders” under the United States Sentencing

Quidelines (“CGuidelines”) after United States v. Booker, 543 U. S.

221 (2005). Many courts, while announcing that the CGuidelines
are advisory, are in fact followng themnearly as rigorously as
t hey had before Booker. Under the circunstances, it is especially
inmportant to spell out the legal Iimtations of the career

of fender guidelines, in general, and in their application to
these cases, in particular. Let ne be clear: If | choose not to
follow the career offender guidelines in the case of these
defendants, it is not because | sinply disagree with them and
chose to substitute my own idiosyncratic phil osophy of
sentencing. It is because the career offender guidelines as
applied to the cases at bar are wholly inconsistent wwth the

pur poses of sentencing in 18 U S. C. 8 3553(a).

| will first describe the case in terns of the formalities
of the indictnment and the Guideline conputations. But a far nore
nmeani ngf ul description focuses on defendants’ respective roles in
the conspiracy as those roles becane apparent in these sentencing
proceedi ngs. Wo was the supplier of the drugs and thus the nost
cul pabl e? Who was next in the hierarchy? Wi was at the bottonf
Unfortunately, these questions are too often ignored in Cuideline

cal cul ati ons.



Sentencing, even after the Suprene Court’s decision in
Booker, remains driven not by the defendants’ actual roles in the
crime, but rather by two factors: 1) the quantities of drugs for
whi ch the governnment seeks to hold each defendant responsible and
whet her those quantities trigger a mandatory m ni num sentence;
and 2) whether the defendant qualifies as a career offender under

U. S. SENTENCI NG GUI DELI NES MANUAL 84B1.1 (2003)(“U.S.S.G").

Drug quantity may or may not be consistent with the
defendant’s actual role in the offense, and thus with the
defendant’s cul pability. See,e.q., Paul J. Hofer & Mark H

Al | enbaugh, The Reason Behind the Rules: Finding and Using The

Phi | osophy of the Federal Sentencing Guidelines, 40 Am Crim Law

Rev. 19, 70-72 (2003). 1In sone cases, the quantity of drugs the
governnment would attribute to the defendant under U S.S.G 8§
2D1.1 is entirely fortuitous. It correlates only with the
happenst ance of the timng of the governnent’s surveillance, the
drug transactions involving particular drug quantities they
happened to see or hear. At the sanme tine, other indicia of role
-- nanely, the luxurious |ife-style of the defendant or its
opposite, whether he or she has any | awful neans of support,
apart fromdrug dealing -- are devalued. Thus, it is not at al
unusual to find that a nessenger who earns a only a snal
percentage of the profits froma given drug haul starts at the

sanme offense | evel as the dealer who stood to gain mllions of
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dollars.? And since the Guideline drafters did not bother to
descri be the reason for making quantity talismanic, the

sent enci ng purposes advanced by the quantity guideline, 8 2D1.1,
or what to do when quantity-driven sentences are wholly at odds
with any rational sentencing schene, judges were left “just to
wei gh the drugs and nechanically conpute the offense |evel.”
Hofer & Al |l enbaugh, supra at 72. Happily, the Supreme Court’s
deci sion in Booker mandates a different approach: Judges may not
sinply assunme that 8§ 2D1.1 advances the purposes of sentencing
spelled out in 18 U S.C. § 3553(a). Whether it does do so or not

depends upon the circunstances of the individual case. Moreover,

2 Wile the Guidelines pernit an adjustment for “role” in the offense,
t hose adjustnments are often minimal - two or three points — and hardly of fset
t he substantial inpact of quantity. See Hofer & All enbaugh, supra at 70-72. As
Hof er & Al | enbaugh have not ed:

[Clritics have conpl ai ned that the Cuidelines ignore inportant
aspects of offenders' culpability. Mnor nenbers of a |arge-scale
conspiracy can be held accountable for substantial amounts of
drugs that they neither owned nor profited from Economc
hardshi p, drug addiction, a history of physical or sexual abuse,

or a |lack of guidance as a youth--for many, highly relevant to
assessing an offender's cul pability--are ignored by the Guidelines
and even actively discouraged as grounds for departure. In their
concern to design a workable systemand to mnimze disparity, the
original Commission clearly preferred objective factors, such as
drug wei ght or dollar amount, to subjective ones, such as the
offender's role or state of mind, which mght be applied

i nconsi stently. The result, however, is that inmportant noral
questions of culpability are relatively neglected, while nore
easily quantifiable issues of harmare elevated to a significance
and exactitude beyond their worth. Even fornmer Conm ssioners have
noted that requiring judges to determ ne the exact anount of drugs
or nonetary |oss involved in an offense gives the Guidelines a

fal se precision.

Id. (Footnotes onitted).



the failure to consider those circunstances is not sinply unfair;

it may well be unconstitutional.

The second factor on which the sentences in this case are
based, nanely, the career offender guidelines, raises simlar
problens: |If a defendant qualifies as a career offender (which,

under 8 4B1.1 neans, inter alia, “two prior felony convictions

of either a crinme of violence or a controlled substance of fense,”
broadly defined) and if the defendant is also guilty of
distributing a quantity of drugs sufficient to trigger a

mandat ory m ni num sentence, the conbination of the two increases
his sentence astrononmically, often far beyond what his role in
the offense or even his record alone may justify. In fact, it is
not at all uncommon to find, as in the instant case, that the
supplier of drugs has a mnimal crimnal record, and thus avoi ds
career offender status, precisely because of his distance from
street activities, while the street dealer winds up with a

substanti al one.
| . Introduction

Sabarian Taba (“Taba”), Frederick Joseph Martineau
(“Martineau”), Stephen Nicholson (“N cholson”), James Sardi na
(“Sardina”), Edward Ennis (“Ennis”), and John Soares (“Soares”)
were indicted for conspiracy to distribute a quantity of cocai ne,
in violation of 21 U S.C. §8 846 and for the substantive
di stribution of cocaine and marijuana in violation of 21 U S.C
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88 841(a)(1) and (b)(1)(A)(ii).* A superceding indictnment was
brought agai nst Taba, N chol son, Sardi nha, Ennis and Soares,
specifying the specific drug quantities which the governnent
sought to attribute to them It was al so acconpanied by notice as
to enhanced penalties under 21 U.S.C. 8 841(b) (for the prior

convi ctions of Taba, Martineau and Nichol son).*

A snapshot of the roles of the respective participants is as

fol |l ows:
1. Taba supplied cocaine and marijuana to Marti neau.
2. Martineau supplied N chol son
3. Nichol son supplied Sardi na and Ml ouf.
4. Sardi nha and Mal ouf sold to their respective custoners.

5. Ennis assisted Martineau; while his role was not fully
devel oped on this record, it appeared to be sonething like a

“gofer.”
6. Soares was a custoner

Everyone, except Taba, pled guilty to Count One, which

al l eged participation in a conspiracy involving 5 kil ogranms of

3 Taba was al so charged with the distribution of heroin. Ennis was
charged with felon in possession of a firearm a charge that was dropped
following ny ruling on defendant’s notion to suppress. See Order Granting
Ennis Mdt. Supp., February 23, 2005.

4 It should be noted that the litigation of these cases has taken nore
than the usual tine because it has spanned the Suprene Court’s changing
sentencing jurisprudence in Blakely v. Washi ngton, 542 U. S. 296 (2004) and
Booker .
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cocaine or nore. Taba agreed to a jury-waived trial on al

i ssues.® | subsequently found himguilty as charged.

If | had strictly followed the CGuidelines, as the governnent
woul d have nme do, the sentences of sone of these defendants woul d
not have renotely reflected their roles in the conspiracy, and
thus, their culpability. Wile in sone cases the Cuideline
sentence was entirely reasonable and consistent with the 18

U S.C 8§ 3553(a), in other cases, it was not at all.

Taba: Taba, age 54, appropriately received the nost severe
sentence, 240 nonths. He was held responsible both personally
and as a nmenber of a conspiracy for 5 kilograns or nore of
cocai ne, a quantity which triggered a mandatory m ni nrum sentence
of ten years to |ife, under the first tier of the statute, 21

US.C 8§ 841(b)(1)(A.°® Wth an enhancenent for a prior

| followed the procedure | had outlined in United States v. Malouf,
377 F. Supp. 2d 315 (D.Mass. 2005), for a jury-waived trial on the issue of
the quantity for which each defendant was accountable, using a “beyond a
reasonabl e doubt standard.” On Cctober 13, 2006, however, the First Circuit
reversed Mal ouf, holding that the traditional sentencing standard, “a fair
preponderance of the evidence,” not “beyond a reasonabl e doubt,” was to be
applied. 466 F. 3d 21 (1%t Cir. 2006). The defendant has indicated that he
intends to seek certiorari. The reversal of Ml ouf, however, does not have an
i mpact on these sentencings. The factfindings | nade woul d have been the sane
regardl ess of the standard.

6 The first tier, § 841(b) consists of three relevant subsections, each
contai ning a sentencing range. Beginning with the nost severe, § 841(b)(1) (A
i mposes a nmandatory m ni mum sentence of ten years and a maxi num sent ence of
life when the offense involves five kilograms or nore of a substance
cont ai ni ng cocai ne. The m ninum sentence is increased to twenty years "if
death or serious bodily injury results" or if the defendant has a previous
fel ony drug conviction. The second tier,8 841(b)(1)(B) inposes a mandatory
m ni mum sentence of five years and a maxi num of forty years if the offense
i nvol ves 500 grams or nmore of a substance containing cocaine. Again, death or
serious bodily injury increases the mandatory nini mum sentence to twenty
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conviction for drugs, the mandatory mninmumrose to 20 years to
life. Since Taba’s record was relatively mnimal (Crim nal
History Il), the quantity wholly attributable to himdrove the
sentence. He received a 240 nonth sentence with ten years of

supervi sed rel ease.

Martineau: Martineau, age 79 at the tinme of sentencing, pled
guilty to a conspiracy involving 5 kilogranms or nore of cocaine
under the first tier of the statute 8§ 841(b)(1)(A). However, he
was hel d personally responsible for between 2,000 and 3,000 grans
of cocai ne, which placed himin the second tier under 8§
841(b)(1)(B) (nore than 500 grams but |ess that 5 kil ogramns).
(The mandatory mni mum sentence is triggered by the anount for
whi ch he was personally responsi ble, not the conspiracy anount.

United States v. Colon-Solis, 354 F. 3d 101 (1%t Cir. 2004).)

Wth an additional enhancenent for a prior felony conviction, his

sentenci ng range was a mandatory m nimum of ten years to |ife.

Li ke Taba, Martineau’s crimnal history score was relatively
low, at a level Il. This was the case notw thstandi ng the fact
that he had a nurder conviction for which he had received the

death penalty, later reduced to a sentence of life inprisonnent

years, and a previous felony drug conviction increases it to ten years.
Finally, the third tier, 8 841(b)(1)(C is the catchall provision that inposes
a maxi mum sentence of twenty years and no mi ni num sentence, w thout specifying
particul ar anpbunts for nmost controlled substances. The maximumis increased to
thirty years with a prior felony drug conviction and the mninumis set at
twenty years and the maximumat life if death or serious bodily injury
results.
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fromwhich he was paroled. Significantly, the crimnal history
guidelines, in their “scoring” of a defendant’s record, do not

di stingui sh between crinmes of violence and ot her offenses.’

The Cuideline sentence, again driven by quantity, would have
been at a level 28, or 25 with “acceptance of responsibility,”
for a range of 63-78 nonths. The mandatory m ni num however,
trunped all Guidelines cal culations. Accordingly, | sentenced

Martineau to 120 nonths in prison and 8 years supervised rel ease.

Ni chol son: Li ke Taba and Martineau, N cholson (age 65) pled
guilty to a conspiracy involving 5 kilogranms or nore of cocai ne.
Wil e he vigorously contested the anount for which he was to be
hel d personally responsi ble, after several days of hearings, |
attributed 644 grans of cocaine to him putting himin the second
tier of 8841 (b)(1)(B), like Martineau. Significantly, that
anount reasonably reflected Nicholson's role in the conspiracy:

It was nore than that for which Ml ouf was responsible but |ess

than that for Marti neau or Taba.

Ni chol son’s crimnal record, however, both raised the

statutory mandatory m nimum and nmade himeligible for career

” See United States v. Leviner, 31 F. Supp. 2d 23, 33 (D. Mass.
1998) (“To treat this man [Leviner] as if he were only a point on a
grid...would do violence to the purposes of the Sentencing Guidelines. It
woul d treat someone convicted of Felon in Possession of a Firearm]|[the
defendant’s conviction] with a mnor record, solely because he had a few
sentences in the crimnal history (1),(2), and (3) range, the sane as soneone
with multiple, violent crines, and multiple ten to fifteen year sentences. It
woul d create anew form of disparity, treating offenders that are conpletely
different in a like way.”
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of fender status. The conbination of the two, according to the

cal cul ations of the governnment and the Probation office, led to
an extraordi nary range of 262-327 nonths, or over twenty years.
This range was double that of his supplier, Martineau, and 20
nmont hs nore than that of his supplier’s supplier, Taba. As |
descri be below, | concluded that such a sentence was not renotely
reasonable in the Iight of N cholson’s record, the sentences of
codef endants, the crimes for which other defendants are sentenced
to 20 years, and Nicholson’s age, 65. | departed downward to a
sentence of 151 nonths, not an insubstantial sentence, but one

far nore proportionate to the sentences of codefendants.

Sardina: Sardina (age 70) pled guilty to the sane
conspiracy, the distribution of cocaine over 5 kil ograns or nore.
He was hel d responsi ble, however, for a relatively small anount
of drugs, 55.59 grams (between 50 and 100 grans of cocaine), for
whi ch there was no mandatory mninmum But |ike N cholson, he was
a career offender, a status which raised his sentence to 188-235
nonths (34 and VI), a sentence higher than N chol son’s, who was
his supplier. | departed dowward to 84 nonths for the reasons
descri bed below. Sardina’ s sentence was intended to enhance the
sentence he woul d have recei ved under the Guidelines but for his
career offender status, but not reach what | believed to be a

| evel wholly inconsistent with 18 U S.C. § 3553(a).
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Mal ouf: Mal ouf, age 40, who was simlarly situated to
Sardi na, received 60 nonths in prison, and six years supervised
rel ease. Hs sentence was recently reversed on procedural

grounds. See supra n. 5.

Ennis: Ennis (age 68) was held responsible for 198.45 grans
of cocaine. That quantity, however, clearly did not reflect
Ennis’ role in the case. The government acknow edged that Ennis
was, in effect, Martineau s assistant, but, unfortunately, had no
i nformati on about the extent to which Ennis profited by his
rel ationship to Martineau, what he earned per shipnment, or how
that conpared with the profit Martineau was maki ng. | ndeed, from
t he evidence presented in Ennis’ notion to suppress, his living
arrangenents — sharing a small house with his youngest daughter
and her famly — were nodest, hardly befitting a major drug
dealer. It nmade no sense to hold Ennis responsible for the sane
guantity as Martineau when his role with respect to that quantity

was different.

To be sure, Ennis, |ike N cholson and Sardi na, was a career
of fender. Under those guidelines, his range (wth a crimnal
hi story of VI and an offense | evel of 34) would have been 262-327
nmont hs, the sane range as N chol son, a key player, and doubl e
that of Martineau, the man for whom Ennis worked. | departed
downward, sentencing Ennis to 100 nonths’ inprisonment and siXx

years’ supervised release for the reasons | descri be bel ow
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Soares: Soares was the |east cul pable of all; he was a
custoner. He received a sentence of 24 nonths in prison and 6

years of supervised release. The governnent did not appeal.
1. Career O fender Provisions and their Limtations:

A. Career Ofender Provisions and Recidivism

The sentences of Nichol son, Sardina and Ennis were driven by
t he career offender enhancenent of the CGuidelines, 8§ 4B1.1.

Long before United States v. Booker, the Sentencing Conmm ssion,

recogni zi ng the inadequaci es of the crimnal history scoring
system encouraged departures where “reliable infornmation”
indicated that the crimnal history category “significantly over-
represents the seriousness of the defendant’s crimnal history or
the Iikelihood that the defendant will commt further crines.”

US S G 8§ 4A1.3(a)(1). See United States v. Wodl ey, 344 F. Supp

2d 274, 277 (D. Mass. 2004).% Moreover, this departure is also

8 As Judge Adel nan noted in United States v. Hammond, 240 F. Supp. 2d
872, 876 (E.D. Ws. 2003):

This is so because the Comm ssion has recogni zed the inherent
limtations in the nmathemati cal approach to crimnal history it
has adopted. See U.S.S.G § 4A 1.3 (background comrentary) (‘[ T] he
crimnal history score is unlikely to take into account all the
variations in the seriousness of crimnal history that may
occur.’)...Therefore, the Conmm ssion has provided district courts
with the specific authority to make ‘adjustments’ in the crimna
hi story category based only on ‘reliable information.” The

i nformation need not be sufficient to take the case out of the
“heartland’ of cases — only ‘reliable’ — and indicative of either
(1) a significant over-representation of the seriousness of the
defendant’s crimnal history or 2) the likelihood that the
defendant will commt further crines. U S. S.G § 4AL 3(b)(l).

(Footnotes omtted).
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avail able to individuals who otherw se qualify for career

of fender status. United States v. Lacy, 99 F. Supp. 2d 108, 120

(D. Mass. 2000). 1In a state without sentencing guidelines, |ike
Massachusetts, it is not surprising that crimnal history
departures would be invoked with sonme regularity.® |ndeed,
departures in the career offender category were common | ong

bef ore t he Booker deci sion. '

Reports of the United States Sentencing Conm ssion
underscore why crimnal history departures were frequent for
career offenders. In its 2004 report, United States Sentencing

Conmi ssi on, Measuring Recidivism The Crinminal History

Conput ati on of the Federal Sentencing Guidelines (May 2004), the

Comm ssion noted that there was no significant difference in
predicting recidivismbetween crimnal history V, and crimna

hi story VI. The Conm ssion concluded that this was so in part
because the career offender guideline was over-inclusive. Career
of fenders, for exanple, can be assigned to crimnal history VI
even if they have fewer than 13 crimnal history points, the

m ni mum nunber of points otherw se needed for a crimnal history

% Put sinply, the issue is howto translate Massachusetts sentences into
the rigid categories of the Guidelines’ crininal history provisions.

10 see M chael S. Gelacak, Ilene H Nagel and Barry L. Johnson,
Departures Under the Federal Sentencing Guidelines: An Enpirical and
Jurisprudential Analysis, 81 Mnn. L.Rev. 299, 356 (Decenber 1996)(noting the
“extensive use of departures from sentences generated by career offender
provi sions.”). Mreover, because the career offender provisions require a
sentence at or near the maxi mumterm authorized, the resulting departures were
often quite substantial. Id. at 357.
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VI label. O they can be put in that category for relatively
m nor offenses that are considered a felony in one state, but a

m sdeneanor el sewhere in the country. !

Clearly, this is an area that invites particular scrutiny
post Booker, when the guidelines, including the career offender

gui del i nes, are supposed to be advisory,. See e.g. United States

v. MacKinnon, 401 F. 3d 8 (1%t Cir. 2005)(remanding for re-

sentenci ng after Booker a sentence of over 20 years for the
distribution of 5 grans of cocai ne, based on the interaction of
the mandatory mninmuns of 21 U. S.C. 8841, and the career offender

provi sions of the Guidelines.)

B. Application |ssues

Sardi na argued that under U S.S.G 84Bl.1(b), the “statutory
maxi muni on whi ch the enhanced career offender sentence ought to
be based shoul d not be the anpbunts of controlled substance
involved in the conspiracy as a whole, but rather the anounts for
whi ch Sardina is personally responsible under 81B1.3. If the
neasure for the career offender sentence under 84Bl1.1(b) is the
conspiracy anount, then the correspondi ng maxi num penal ty under

21 U.S.C. 8 841(b)(1)(A(ii) would be life inprisonnment and an

11 Thus, for exanple, assault and battery is a misdeneanor in the
overwhel mng majority of states. |In Massachusetts, it is a felony. As a
result, nore Massachusetts offenders convicted of this — and another
qualifying offense — may be put in the career offender category than
el sewhere.
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initial offense |level 37 (pursuant to guideline 84Bl1.1(b)(A)).

If, on the other hand, the nmeasure is Sardina' s accountability
under 81B1.3 for just over 50 granms, the range would be the range
inthe third tier of 8841 (b)(1)(C, with a prior drug felony
conviction, or a termof not nore than thirty years. This
approach produces an initial offense |level of 34 (pursuant to

gui del i ne §4B1.1(b)(B)).

In the period before Apprendi v. New Jersey, 530 U. S. 466

(2000), Sardina argues, the governnent was not required to prove
either drug quantity or the type of drug involved in the charged
conspiracy. Al that was required was proof of a conspiracy

i nvol ving a detectable amount of sone controll ed substance. The
application of the 8841(b) penalties, requiring the
identification of the drugs involved and the quantities, was |eft
to the district court as a sentencing issue. According to
Sardina, if the offense |levels under 84B1.1 were intended to be
based in conspiracy cases on the anounts involved in the
conspiracy as a whole rather than on the anounts attributed to

t he individual conspirators under 81Bl1.3, the Conm ssion should
have said so clearly. Mreover, if quantity is a sentencing

factor for one set of purposes, i.e. the nmandatory mninmm it
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shoul d arguably be the sane neasure for another set of purposes,

i.e. the career offender provision.?*?

Once again, if the guideline is based on the statutory
maxi mum f or conspiracy, as the governnent argues, then there is a
probl em of over-inclusiveness, and thus, a serious question of
when the application of the guideline is consistent with the
statutory purposes and when it is not. A 84Bl.1 offense |evel
calculation that is based on conspiracy-w de quantities equates
the career offender distributor of a few grams of cocaine who is
charged as a conspirator with the career offender distributor
charged substantively with up to 150 kil ograns of cocaine or with
a career offender conspirator responsible for up to 150 kil ograns
of cocaine. Simlarly, the career offender who is charged only
wi th substantive distribution of a small anmpunt of cocaine is
treated far nore favorably than a career offender who is at the
tail end of a conspiratorial chain but whose rel evant conduct

cal cul ation under 81Bl1.3 is the sane snall anpbunt of cocai ne.

There are, in short, career offenders and career offenders.
Treating of fenders who are not equally cul pable the sane is a
fal se equality, not at all consistent with the adnonition “to

avoi d unwarranted sentence disparities anong defendants with

12 Nor does 28 U.S.C. § 994(h), which authorizes the Comrission to wite
career offender guidelines, resolve the issue. § 994 states only that the
“gui del i nes specify a sentence to a termof inprisonment at or near the
maxi mum t erm aut hori zed” for certain categories of defendants.
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simlar records who have been found guilty of simlar conduct.”

18 U.S.C. § 3553(a)(6).

Nevert hel ess, | need not resolve Sardina s challenge on this
record. So long as the Cuidelines are advisory, | can take the
i ssues raised here into account in determ ning whether to foll ow
the career offender guideline, whether to depart or vary fromit,

and by how much. | turn to that anal ysis next.
I11. The Defendants

In the case of each of the follow ng defendants --
Ni chol son, Sardina, and Ennis -- | departed downward fromthe

career offender ranges for the foll ow ng reasons:

Ni chol son: Nichol son’s Cuideline offense score, for 644
grans, woul d have been 26, or 23, mnus three for acceptance of
responsi bility under 83El.1 (the sane range as Ml ouf, who was
| ess cul pable). Since his crimnal history score was |V, w thout
a career offender enhancenent, his sentencing range woul d have

been 70-87 nonths.

But for N chol son, unlike Taba or Martineau, the sane
convi ction whi ch enhanced his range under the statutory mandatory
m ni mum (putting himin the second tier of 8 841(b)(1)(B)), was
counted again to qualify himfor the career offender enhancenent.
Thi s, however, according to the Suprene Court in the years before

Booker, is not inpermssible “double counting.” United States v.
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LaBonte, 520 U. S. 751 (1997). Wth both the career offender
enhancenent and t he enhancenent for a prior conviction,

Ni chol son’ s sentencing range is 262-327 nont hs.

The Introduction to the CGuidelines notes that a primary
pur pose of the Cuidelines, and, indeed, a significant purpose of
all sentencing, is not just to avoid disparity in the sentencing
of offenders, but also to ensure “proportionality in sentencing
through a systemthat inposes appropriately different sentences
for crimnal conduct of different severity.” US S G § 1A1.1
The drafters could have avoi ded disparity by sentencing al
of fenders to life inprisonment no matter what they did. But while
t hat woul d have made sentencing uniformacross the country, it
woul d have been uniformy disproportionate, not to mention

grotesquely unfair.

In the instant case, N cholson is facing 20 years for drug
di stribution, a sentence which matches the maxi num puni shnent for
the foll ow ng of fenses: sexual abuse, 18 U S. C. 8§ 2242, sexua
exploitation of children, 18 U . S.C. 8 2251, enticenent into
slavery, 18 U S.C. 8§ 1583, terrorism 18 U S.C. § 2322, torture,
18 U.S.C. § 1340A, kidnaping, 18 U S.C. 8§ 1201, seditious
conspiracy, 18 U S.C. 8§ 2384, biological weapons, 18 U S. C
8175c. Likew se, under the CGuidelines, selling sonmeone in the

slave trade is “only” an offense level 22, US S.G 8§ 2H4.1 and
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transmtting top secret national defense information is “just” a

29, U S.S.G 8 2M3.3, while Nicholson’s base offense |level is 34.

Even an anal ysis of Nicholson's role vis a vis others in
this conspiracy suggests that this sentence is vastly
di sproportionate. As | noted above, Nicholson’s guideline range
is double that of his supplier, Mrtineau, and 20 nont hs nore

than that of his supplier’s supplier, Taba.

To be sure, Nicholson’s record suggests that he is the very
prototype of a career offender: There are nultiple offenses,
sprinkled with nmultiple inprisonnments and no indication that he
has ever worked at anything but drug dealing. But while sone
enhancenment for his career offender status is entirely
appropriate, the question is how much, given the reality of his
role and his age. For N chol son, the Guideline range for which
t he governnent argues is effectively a life sentence. He is 65;

he has had two heart attacks, in 1990 and 1997.

Accordingly, | will depart to a crimnal history V (one
| evel ) and offense level 30 (four levels) for a range of 151 to
188 nmonths. | will sentence N cholson to 151 nonths. That
sentence gi ves an enhancenent appropriate to Nichol son’s career
of fender status. At the sane tinme, it represents a sentence

hi gher than that of Martineau but |ess than Taba.

Sar di na
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As described above, Sardina, who purchased drugs from
Ni chol son and sold to his custoners, was held responsible for a
relatively small anount of drugs. Wthout the career offender
enhancenent, and with a crimnal history of 1V, his guideline

range woul d have been only 24 to 30 nonths.

The career of fender enhancenent raises both axes, the
crimnal history axis to VI and the offense level axis to 37,
with a reduction to 34 for acceptance of responsibility. The
sentencing range is thus 262 to 327 nonths inprisonnent, nore
than ten tinmes the range that woul d be applied w thout career
of f ender enhancenent, and as | have noted, higher than Sardina’s

supplier and twenty nonths higher than his supplier’s supplier.

Al though Sardina is a career offender, his record is
unusual , not at all like N cholson's. He had no crimnal record
until he was 44, before which he had a job and a famly. It was
only after a series of tragic events that Sardina’s life
di sintegrated — a divorce, the death of two children, the

incarceration of a third child.

G ven his precarious health and age (69), the CGuideline
range, 262-327 nonths, may well be a death sentence. Sardina has
chronic lynphocytic | eukem a that is conplicated by neuropathy.
He has received chenotherapy twice in the past for his | eukem a;
hi s neuropathy, a progressive illness, requires that the he
receive intravenous treatnents of gamra gl obulin (a six-hour
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bl ood transfusion) every three weeks. |If he did not receive the
bl ood transfusions, he would be unable to wal k. He has Adult
Onset (type-2) Diabetes Mellitus which is controlled with ora
insulin but has worsened over the |last few years, coupled with
hi gh bl ood pressure. X rays taken a few nonths ago reveal heart

nmuscl e danage.

From a base offense of 34 and crimnal history of VI, |
departed to a crimnal history of IV and base offense of 25. (If
| had agreed with the defendant, that the career offender
gui del i ne shoul d be based on the anount attributable to him
i ndi vidually, the base offense | evel woul d have been 31.) The
resulting guideline range was 84 to 105 nonths. | sentenced

Sardi na to 84 nonths.

The defendant requested a sentence of 60 nonths, the m nimum
mandatory sentence. | rejected that sentence to give deference
to Sardina's career offender status, which distinguished himfrom

Mal ouf, who was simlarly situated with respect to role.
Enni s:

In Ennis’ case, the difference between the CGuideline range
and the career offender range is particularly significant.
Wt hout the career offender enhancenent, Ennis’ offense |evel
woul d be 15 and a crimnal history of VI for a range of 41 to 51

nmont hs. The career offender provisions, which increased his
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range to 34 and VI, placed himat the 262 to 327 range, higher

than Martineau, the man for whom he wor ked.

This was a result which made no sense under 18 U. S.C. 8§
3553(a). Information presented at sentencing suggested that Ennis
was Martineau’ s assistant. Wiile the governnent could not
identify how nmuch he stood to nake with each drug transaction, it
is clear that he was a piece worker. For exanple: During one
transaction, Martineau reports to Ni cholson that he woul d send
“Eddi e” (meaning Ennis) to bring the noney. On other, Ennis
transmtted nessages from potential custoners to Martineau, and
“got the drugs” ready at Martineau’s direction. Wile he net
Soares in prison, and represented he could get drugs for Soares,
in fact he referred Soares to Martineau; shortly thereafter,

Soares contacted Martineau directly.

Moreover, Ennis is 68 years old and has heart disease. A
twenty year sentence is not nerely inconsistent with the
statutory purposes of sentencing. It toois wldly
di sproportionate to his role in this offense and to the sentences

of other codefendants.
| V. Concl usion

There are tinmes when every judge tallies up the Cuideline
nunbers, arrives at a range and concludes — the result nakes

absolutely no sense. That is the case here. The Cuideline
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results — driven by the career offender guidelines and the
guantities — makes no sense in terns of the purposes of

puni shnment, especially, specific deterrence, incapacitation, and
just punishnent. G ven the ages of sone of these defendants,
these are |life sentences. Nor do the CGuideline results reflect
the requirenent that sentences be proportionate “for crimna
conduct of different severity.” US S G 8 1A1.1. Finally, the
results required by the Guidelines nmake absolutely no sense in
terms of the requirenent that there be no “unwarranted” disparity
as between defendants “with simlar records who have been found
guilty of simlar crimnal conduct.” 28 U S.C. § 991(b) (1) (B).
There are real differences between the conduct of these
defendants. To the extent that there are differences in their
sentences, those differences, by any rational, not to nention

just neasure, are “warranted.”

In the final analysis, the sentences | have inposed, even
t hough | ower than the astoni shing ranges required by the
Gui delines, are severe. They are driven by mandatory sentences

whi ch, although widely criticized, | amobliged to inpose.

SO ORDERED
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Date: December 21, 2006 Lo/ Nancy Sertner
NANCY GERTNER, U.S.D.C.
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