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QUESTIONS PRESENTED

1. W1-rether a district court violates the Fifth and Sixth
Amendments by relying upon facts (otl'rer than the fact of a
priol conviction) that inclease the maximum sentence
dictated by the United States Sentencing Guidelines when
those facts were not charged in the indictment and neither
found by the july on proof beyond a leasonable doubt (and
subject to the admissibility requirements of the Federal
Rules of Evidence) nol admitted by the defendant.

2. Whethel a distlict court violates the Fifth and Sixth
Amendments by lelying upon facts found by a
preponderance of the evidence (and without regard for the
admissibiligt lequirements of the Federal Rules of Evidence)
to apply a section of the United States Sentencing
Gtridelines, such as Section 3A1,.4, that lequires proof of
elements not found in the underlying criminal statute and
increases the sentence above the maximum sentence found
in the underlying criminal statute.

3. If the answer to the first or second question is "yes,"

the following question is plesented: What role do the
Sentencing Reform Act of 1984 (and specifically 18 U.S.C. S
3552), the United States Sentencing Guidelines, and Federal
Rule of Criminal Procedure 32 continue to play in federal
sentencing practice.

4. If the answer to the first or second question is "yes,"

the following question is presented: May the Government
re-indict Petitioner ol convene a sentencing jury to correct
the Constitutional violation(s) in light of tl're Double

Jeopardy Clause, the Due Plocess Clause and United Stntes
u.lnckson,390 U.S. 570 (1968).
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No.

IN THE SUPREME COURT OF THE UNITED STATES

MOHAMAD Y. HAMMOUD,
Petitioner,

V.

UNITED STATES OF AMERICA,
Respondent.

ON PETITION FOR A WRIT OF CERTIORARI
BEFORE IUDGMENT TO THE UNITED STATES

COURT OF APPEALS FOR THE FOURTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Petitioner Mohamad Y. Hammoud, through his counsel
of record, petitions for a writ of certiolari in a case pending
on appeal to tl-re United States Court of Appeals for the
Fourth Circuit.

OPINIONS BELOW

The published order of the United States Court of
Appeals for the Foulth Circuit (Case No. 03-4253) affirming
the judgment (and sentence) of the United States District
Court for the Westeln Distlict of North Carolina (Docket
No. 3:00CR147-1-MU) and holding that "Blnkely a.
Washington ... does not operate to invalidate Hamrnoud's
sentence under the Fedelal Sentencing Guidelines" was
filed on August 2, 2004. App., infra, 1. The order can be
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found at http://pacer.ca4.uscourts.gov/opinion.pclf/
034253OR.P.pc1f. The district couLt's order regarding
sentencing was not publisl-red, but a h'anscript of the
sentencing hearing has been leploduced in the Appendix.
App., infrn, _.

IURISDICTION

The district court imposed sentence on February 28,
2003 and entered judgment on March 1.8,2003. App., infi'a,
3. Petitioner filed a notice of appeal on March 7, 2003.
App., itrfrn,75. Aftel multiple rounds of briefing and oral
argument in the Foulth Circuit, including olal argument
befole t}.e en ttnnc ccturt, the Fourth Circuit published an
ordel affirrning the judgment of the dishict court and
denying Petitioner relief with respect to sentencing.
Petitionel has not sought rehearing before the Foulth
Cilcuit. The jurisdiction of this Court is invoked under 28
U.S.C. SS 1254(1) and 2101(e) pursuant to Sup. Ct. R. 11.

CONSTITUTIONAL, STATUTORY, AND
SENTENCING GUIDELINES INVOLVED

The constitutional plovisions involved are:

U.S.C.A. Const. Amend. V:

No person shall be held to answer for a capital, or'
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases alising in
the land or navel forces, or in the Militia, when in
actual selvice in time of War ol public danger; nor
shall any person be subject fol the same offence to be
twice put in jeopaldy of life or limb; nor shal1 be
compelled ir *y criminal case to be a witness against
himself, nor be deplived of li{e, liberty, ol property,
without due process of law; nol shall private propelty
be taken fol public use, without just compensation.
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U.S.C.A. Const. Amend. VI:

In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public triai, by an impartial
jury of the State and dish'ict wherein the crime sha1l
have been comrnitted, which distlict shall have been
previously asceltained by law, and to be in{ormed of
the nature and cause of the accusation; to be
confronted with the wihresses against him; to have
compulsory process for obtaining wihresses in his
favot, and to have the Assistance of Counsel for his
defense.

The statutes and United States Sentencing Guidelines
involved are set forth in the Appendix. App., infra,52.

STATEMENT

1". The District Court Proceedings

A. The Indictments

On July 31., 2000, Petitionel and sixteen other defendants
wel'e named in an indictment. R. 184-212. The indictment
charged Petitioner wiih immiglation fraud in violation of 8
U.S.C. S 1325(c) and 18 U.S.C. S 1546 (Counts 1 and 2);
conspiracy to smuggle cigarettes in violation of 18 U.S.C. 5S
371 and2342 (Count 35); and money laundering in violation
of 18 U.S.C. SS 1956(h) (Count 36). Id. On March 28,2001, a
superseding indictment chalged Petitioner, Said Harb, and
others (defined in the indictment as the "Challotte

Hizballah cell") with constituting a RICO enterprise that
had engaged in imrnigration fraud, cigarette smuggling,
credit card, mail fraud, wire flaud, money laundeling and
bribery in order to, among other things, "ptovide some of
the illegat proceeds of the enterprise to Hizballah, a
designated foreign telrorist organization" (Count 71). R.
259-76. The superseding indictment also charged Harb, Ali



Amhaz, Mohamad Dbouk, and .FIassan Laqis with

conspiring to use fraudulent cledit cards to purchase
militaly or "dual use" items in Canada for H:izballall-
thereby providing material support or resources to a

designated foreign terrorist organization in violation of

18U.S.C. 523398 (Count 72). ld. The superseding
indictment alleged that Harb, Amhaz, and Dbouk provided
additional services to Hizballah, including wiring money to

accounts held by Hizballah opelatives, obtaining fraudulent
identifications for Hizballah procurement activities, and

evaluating life insurance for Hizballah operatives killed in

the course of terrorist attacks. Id.

In February 2002, Halb entered into a sealed piea

agleement in which he pleaded guilty to conspiracy to

comrnit imrniglation fraud, conspiracy to smuggle
cigarettes, conspiracy to launder money, RICO, and

conspiracy to provide material support to a designated
foreign terrorist organization. R. 440. He stipulated to

upwarcl adjustments under the United States Sentencing

Guidelines ("Guidelines"). A11totaled, his offense level was

28, wlriclr yielded a Guideline range of 78 to 97 rnonths. Id-

Ultimately, by testifying against Petitioner', Harb was able

to reduce his sentence to less than 4.5 years.l

On March 72, 2002, a second superseding indictment
added Petitioner and Sheik Abbas Harake, who was

described as a Hizballah militaly conunander living outside
Beirut, Lebanon, to the list of alleged co-conspirators in

Count 72. R.461"-502. Specifically, the second superseding
indictment alleged that Petitionel used his position as the

leader of a group of Lebanese nationals in Charlotte to

support and raise funds fol violent Hizballah activity in

Southern Lebanon; that he held meetings to solicit funds for

Hizballah; and that he sent "ttnknown thousands of

I Tl-re stark contrast between Harb's 4.5 year sentence ar-rd Petitioner's 155

yeal sentence is enligirtening about how the Guidelines can be

manipulatecl to achieve dramatically different results.
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dollars" to Hizballah operatives in Lebanon, including
Harake and Shaykh Fadlallah. Id. It also alleged that
Petitioner provided matelial support to a designated foreign
telrolist organization (Count 78). Id.

B. The Trial

The cenh'al activity that drove almost all of the alleged
offenses was cigarette smuggling. The cigarette smuggling
opelation, which was conducted by the sixteen clefendants
(most Lebanese nationals) thrived by purchasing cigarettes
at 50 cents per carton tax in Nolth Carolina, then delivering
them to Michigan, where they wele generally sold at a
discount to the $7.50 per carton Michigan tax. R. 464.
Profits derived from the smuggling operation sometimes
went to a Michigan account in a false name and were then
transferred to an account in the same name in North
Carolina. Petitionel and his American wife/co-conspirator'
Angela Tsioumas, had joint authority over those accounts.

Tsioumas, who testified against hel husband pursuant
to a plea agreement, testified that she was not a member of a
"Charlotte I{izballah cell;" had never been a member of
Hizballah; and had never given any money to Hizballah. R.
2015-17. Like Tsiourllas, none of the other members of the
alleged "Charlotte Hizballah cell" testified that they were
members of Hizbailah or that the purpose of the cigarette
smuggling was to support HizbalTah. Indeed, no fact
witness testified that the purpose of the cigarette smuggling
was to obtain money for Hizballah.

Halb, the Government's star witness, testified that he
was not a member of Hizballah. R. 2806. He testified that
Petitioner had told him that the char-itable donations made
by Petitioner and others were sent to Harake, an alleged
military commandel for Hizballah in Beirut. R. 2760. Harb
"corroborated" this claim by testifying that he had once
carried $3.500 intended fol Harake to Beilut at Petitioner"s
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request. R. 2763-64. F{oweveL, Harb testified that he never

delivered the money to Harake even tl-rougir he spoke with

him by telephone while he was in Lebanon. R. 2764-66.

Instead, Harb gave the envelope to his motlrcr for delivery to

Petitioner's mother withoul ever mentioning Harake. R.

2765. Neither Harb nol any other witness provided

evidence that the money reached Harake, yet this was the

sole financial tlansaction supporting Counts 72 and 78
against Petitioner. With respect to procuring duai-use

technology in Canada, Harb testified that Petitioner was not
involved. R. 2685-86, 2734-49, 2860.

Petitioner testified in his defense. He testified to being

born in the Bourj Al-Barajneh, a poor neighborhood of

Beilut that has suffered frorn rnilitia occupation by the
Palestinians, who left when the Israelis invaded, followed

by Amal, then Hizballah. R. 3040-43. Petitioner openly

acknowledged his sympathies with Hizballah's

humanitalian efforts in Lebanon and its effort to expel the

Israeli almy frorn Lebanon. R.3077-78. He indicated that

he was in the United States because l-ris brother had told

him how good it is hele. R. 3050-51.

Although Petitioner admitted that he had received

many lequests for money for' the Lebanese Resistance from

Abu Adham, he testified that he had never sent Adham any

money. R. 3070. Petitioner also admitted that Harake, who

had been his next door neighbol in Lebanon since he was a

child, is a member of Hizballah. R. 3076. F{owevet,

Petitioner denied ever sending money to Harake' R-

3076-77. He further denied ever giviug Harb money to send

to Harake, his mother or anyone else.

Petitioner testified that Fad1al1ah is a worldwide

spiritual leader for Shi'a Muslirns, not a member of

Hizballah, and has been in conflict with Hizballah over the

last several yeals. R.307L-72. Petitioner admitted sending
him nronev inL994, when Fadlallah was not on any telrorist
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list, but sent none after it became illegal to do so. R. 3074.
The Government plesented no evidence to the conhary.

C. The ]ury Verdict

After a three-week trial, the jury began its deliberation.
Count 71 (RICO) charged the enterprise with four purposes,
only one of which involved Hizballah. In lesponse to a
question from the july, the district court insh'ucted the jury
that it had to agree unanimously on one or more of the four
purposes, but it was not requiled to agree unanimously on
all foul purposes or any particular one. R. 3626-29.

On the third day of deliberations, the jury asked "[D]o

we have to find one conspiracy ol a conspiracy out of
multiple (sic) utilizing only some of the manner and means
of conspiracy." R. 3648. 

'Ihe distlict court instructed the
jury that in order to convict on Count 72 (conspiracy to
provide material support), it must find that "that there was
a single conspiracy, not multiple conspiracies. Multiple
conspilacies with a conunon goai. Not what was charged."
R. 3648. This insh'uction conflated the separate conspiracies
into one. At approximately 3 p.-. that aftelnooru the jury
indicated that it could not reach an agreement on CountT2;
the Distlict Court responded with an Allen Charge. R. 3641.-
44. Thejury emerged with the verdict form at 5:20 p.m. that
day. R. 3650. The verdict form asked the july to vote guilty
or not guilty on each offense and contained no special
interrogatories. The juty found Petitioner guilty on
Counts L and 2 (imrnigration fraud), 35 (conspiracy as to
cigarette smuggling), 36 (conspiracy as to money
laundering), 37 and 41 (cigarette smuggling), 43 and 49
(money laundering), 53, 54, and 55 (credit card fraud and
conspiracv as to sarne), 71 (RICO) ,72 (conspiracy to provide
material support), and 78 (matelial support). Id.
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D. The Sentencing

On February28,2003, Petitioner was sentenced to 1,860

months imprisonment in accordance with the

recommendations of a Presentence Investigation Report

(-PSR") first prepaled on October' 31',2002. APp., infra, 49'

As an initial mattel, the PSR grouped all of the offenses for

Guideline calculation purposes and used the most serious

offense to establish the base offense leveI. R' 836'

According to the PSR, the most serious offense was the

violation of 18 U.S.C. S 2342 (conspiracy to smuggle

cigarettes) because undel U.S.S.G. SS 2E4'1 and 2T4.L, t}":.e

base offense level was determined by reference to the

amount of tax evaded. ld. With respect to this issue, the

PSR concluded that the "conspiracy involved more than

$2,500,000 in taxes evaded." Pursuant to U.S.S.G. S 2T4'1(I),

it found that the base offense level was 24.2 Id.

To the base offense level of 24, the PSR added another

(1) two points under U.S.S.G. S 2S1.1(b)(2)(B)' because

Petitioner was convicted of violating 18 U.S'C. S 1956, (2)

two points under U.S.S.G. S 2S1.1(bX3) for "sophisticated

[money] laundering," (3) four points under U.S.S.G. S 381'1

for lreing a "leadet and organizer," and (a) two points under

U.S.S.G. S 3C1.1 for' "obstruction of justice." R' 837-38' The

PSR then increased the resulting offense level of 34 by

another 12 points pursuant to the terrorism enhancement in

U.S.S.G. S 341.4. R. 3691"-92, 3706. U.S.S.G. S 3AL'4 also

increased Petitioner's criminal history category from a I to a

VI, despite the fact that Petitioner had no priol offenses' Id'

The end lesult was a base offense level of 46 and a criminal

history category VI, which yielded a Guideline range of
"hfe." R.3706.

2 Elsewhere, the PSR referred to a tax loss of "

"in excess of $4 million dollars." R. 833-34.

l"hese iuterna I i trcousistencies.

over $3 million dollars" and

The PSR did not reconcile
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Tlre maximum sentences authorized by the stafutes
setting forth the various offenses for which Petitioner was
convicted ranged flom 60 to 240 months. Rather than limit
the sentence to the statutory maximum of the most
significant offense, the distlict court imposed the maximum
sentence for all but two offenses3 ar-rd then "stacked" them
to leach the "liJe" sentence mandated by the Guidelines.
App., infra,52. Thus, the district court imposed consecutive
240 montl"r sentences on Counts 36, 43, 49 and 7L,
consecutive 120 month sentences on Counts 2,54,55,72 and
78, and consecutive 60 month sentences on Counts 1,,35,37,
41, 53. Id. at 49. The dish'ict coult handed down the 1,860
month (155 years) sentence because it believed that it was
"r'equired by law." Id. at 49.

2. The Court of Appeals Proceedings

Aftel an initial round of bliefing, a three-judge panel of
the Foulth Circuit heald oral argument on May 4,2004. On

June 30, 2004, the Fourth Circuit ordered supplemental
briefing and a rehearing en bnnc on the impact of BIalrcIy a.
Waslington,l24 S. Cl 2531 (2004), on the sentencing issues
raised by Petitioner'. Oral argument before the enbartc couvt
was held on August 2, 2004. That same day, the Fourth
Circuit published an order affilming the judgment of the
Distlict Coult and holding that Blakely "does not operate to
invalidate Hammoud's sentence under the Federal
Sentencing Guidelines." App., infta,1. The order directed
district courts within the Cilcuit to continue sentencing
defendants pulsuant to the Guidelines, but pending a
definitive ruling by the Supreme Court, also announce an
alternative sentence pursuant to 18 U.S.C. $ 3553(a) treating
the Guidelines as "advisoly onLy." Id.

3 The district court imposed 120 month, rather tl-ran 180 month, sentences
on Count 72and78.
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REASONS TO GRANT THE PETITION

In Blnkely, this Coult reaffirmed that the Sixth
Amendment's right to a jury trial includes the right to have
a jury determine that the Govelnment has proved beyond a
reasonable doubt all facts legally essential to the sentence
imposed. BIakeIy,124 S. Ct. at 2533 . By most accounts, this
reaffirmation cleated serious lippies in the previously still
waters of the federal sentencing scheme. See, e.g., United
Stntes a. Pennrandn, 2004 WL 1551369 (2"a Cir. July 12, 2004)
("Blnkely not only casts a pall of uncertainty on more than
22,000 fedelal sentences imposed since Apprendi was
decided ..., but it also laises the prospect that many
thousands of future sentences may be invalidated. .");
United Stntes u. Gonznlez, 2004 WL 1,444872 (S.D.N.Y. June
28, 2004) ("Needless to say, Blakely calls into question the
long-standing practices of federal courts in impiementing
the United States Sentencing Guidelines"). Petitioner is
aware that this Court granted certiolari this week in United

States zt. Booker,2004 WL 1535858 (7th Cir. July 9,2004), cert.
grnnted, 2004WL771,3654 (August 2,2004) and United States
u. Ennfan, 2004 WL 172311,4 (D.Me. June 28, 2004), cert.

grnnted, 2004 WL 1713655 (August 2, 2004) both of which

present questions lelated to Blalcely's impact on the
Guidelines. Petitionel argues that this case is an
applopliate, indeed necessary, companion to Booker and
Fanfnn because of the breadth and uniqueness of the issues
this case presents.

L. This Case Allows The Court To Address A Wide

Range of Blakely Issues

The core Blakehl issue in both Boolcer and Fnnfan is the
dishict court's determination regarding dlug quantity. See
Booker, No. 04-104, Petition for a Wlit of Certiorari, p. 2-7;
Fnnfan, No. 04-105, Petition for a Writ of Certiorari, p.7. By
contrast, this case presents six differenr Blakely issues.
Based upon proof by a preponderance of the evidence (and
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without regard for the admissibility requirements of the
Federal Rules of Evidence), the district court found (1) that
Hizballah was a terrolist organization and tl-rat Petitioner
had comrnitted a federal crime of terrorism with the specific
intent to influence or affect the conduct of government by
intimidation or coelcion or to retaliate against govelnment
conduc! (2) that Petitioner had evaded taxes in excess $2.5
million; (3) that Petitioner had obstructed justice; (4) that
Petitioner had engaged in sophisticated money laundering;
and (5) that Petitioner had occupied a leadership 01'
organizing lole in the underlying conspiracy. The distlict
coult then "stacked" multiple maximurn statutoly sentences
to leach tlr.e "Life" sentence dictated by the Guidelines. Each
aspect of this judicial debacle allows the Court a distinct
opportunity to provide lower courts with guidance about
the real-world impact of Blakely.

2. This Case Allows The Court To Address Blakehl's
Impact On Un-Charged Crimes

In Fnnfan, No. 04-105, the district court's reliance on facts
not chalged in the indictment and not proved to the jury
beyond a reasonable doubt would have increased Fanfan's
sentence by a factor of 3 (from a Guideline range of 63 to 78
months to a Guideiine range of 188 to 235 months). See
Fanfan, No. 04-105, Petition for a Writ of Certiolari, p. 3-4.
In this case, tl-re dish'ict court's reliance on facts not chalged
in the indictment and not proved to the jury beyond a
reasonable doubt increased Petitioner's sentence by a factor
of more than 30 (from Guideline range of 46 to 57 months to
a Guideline range of "life," which the distlict court imposed
in the form of a 1,860 month sentence). This jaw-dropping
increase in PetitioneL's sentence is primarily the result of the
distlict court's application of U.S.S.G. S 3A1.4, which in and
of itself increased Petitioner's base offense level by 12 and
shifted his criminal history category from a I to a VI.
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To apply Section 3A7.4, the district court had to find (1)
that Hizballah was a terrorist organization and (2) that
Petitionel comrr-Litted a "federal crime of terrorism," which
requires specific intent to "influence ol affect the conduct of
government by intimidation or coercion" even though
neither fact was charged in the indictment nor presented to
the jury. This fact-finding resulted in Petitioner being
sentenced for an entirely different crime (violation of
U.S.S.G. S 3,4'1.4) with an entirely different lnens rea than the
one for which he was convicted by the jury (violation of 18
u.s.c. s 233e8).

The only mental state requirement in 18 U.S.C. S 23398
is that the defendant must "knowingly" provide material
support or resources to a foreign tellorist organization. 18
U.S.C. 2339B�. The dish'ict coult instructed the jury that a

defendant acts knowingly when "he was conscious and

awale of his action, realized what was happening around
him, and did not act because of ignolance, nristake or'

accident." R. 3315. The distlict coutt's instluctions did not

even require the july to find that Petitionel had knowledge
that his conduct was unlawful.a The dish'ict coutt,
however, went beyond the jury verdict to find that
Petitioner specifically intended to affect the conduct of
government by intimidation or coercion or to retaliate
against government conduct based upon literature found in

Petitioner's home (R. 2248-2301), selected videotape
excerpts of lHtzballah (id.), and unsuppolted allegations
about attacks by Hizballah on Amelicans and Westeln
Eulopeans (R. 3091-3100). The district coult did not even
bother to enumerate wl"rich clause in U.S.S.G. S 341.4
("intended to affect" or "retaliate against") it was basing its

finding on or which "goveLnment" it believed that

a Contrast UnitedStates a. Kent,912F.2d 277,280-81 (9th Cir.  1990), op.

utithdrazon and superseded on reh'g by, 945 F .2d 1441, (9th Cir. 1991) (reading
"knowingly" as requiring knowledge of unlawfulness of conduct where

statute criminalizes broad range of apparently innocent conduct); Liparota
a. United States, 47L U.S. 41,9, 426 (1.984) (same).
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Petitioner intended to affect or retaliate against. Concern
for this type of judicial fact-finding was at the core of the
Court's holding in Blakely:

"The 
|r:ny could not function as circuitbreaker in the

State's machinery of justice if it were relegated to
making a detelmination that the defendant at some
point did something rvrong, a mer.e preliminary to a
judicial inquisition into the facts of the crime the
State nctunlly seeks to punish."

Blnkely at 2539 (emphasis in original). This case provides
the perfect vehicle for the Court to address the impact of
Blnkely on un-charged crimes.

3. This Case Allows The Court To Address Blakely,s
Impact On Base Offense Level Calculations And
Enhancements

T'o determine Petitioner's base offense level, the dish.ict
court blindly adopted the PSR's conclusion that the
conspiracy caused a tax loss of greater than $2.5 million. R.
837. This conclusion was apparently based on documents in
the United States Attorney's discovery file, interviews with
un-named agents, and untested estimates. ld. At trial, the
district court had defined "conh.aband 

cigarettes" for the
jury as "a quantity in excess of 60,000 cigar.ettes which bear
no evidence of the payment of applicable state cigarette
taxes ...." R.3315. Thus, even if each of the three
convict ions related to 18U.S.C.52342 (Counts 35,97,41)
involved different contraband cigarettes, the only fact fully
supported by the jury's verdict is that Petitioner sold
180,003 cigarettes, which is equivalent to 900 car.tons of
cigarettes. At $7.50 tax per carton,s the only fact fully
supported by the jury's verdict is that Petitioner. avoided
$6,750 in taxes. Under U.S.S.G. S 2T4.1, a tax loss of $6,750

s $7.50 tax per carton is the assumption used in the pSR. R. 833.
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yields a base offense level of 10. With a clirninal category
histoly I, a base offense level of 10 h'anslates into a
Guideline range of 6 to 12 montl'rs. Nevertheless, the dish'ict
court, rather than the f;uy, found that Petitioner avoided
more than $2.5 million in taxes and thereby raised his base
offense level undel U.S.S.G. g 2'141, from a 10 to a 24. Had
the jury been asked to find a specific amount of tax loss,
tl-rey would have had to consider the considerable evidence
that the Govelnment failed to take into account legitimate
sales of cigarettes fol which tax was paid. For example,
when the sentencing of Petitioner's brother and alleged
co-conspirator Chawki Hamrnoud, the district court
accepted evidence intloduced at trial that a significant
amount of tax (at least $1 million) was paid and therefore a
significant credit was due. R. 2175.

The district court increased Petitioner's sentence for
"obstruction of justice" under U.S.S.G. S 3C1.1 based upon
the spulious allegations in the PSR that Petitioner attempted
to desh'oy evidence, harm the plosecutor, and comrnitted
perjury when he testified at trial. The Government
admitted that the jailhouse snitch who claimed Petitioner
conspired to harm the prosecutor was unreliable, and had
likely falsified evidence; nonetheless, the dishict court
found t-his sufficient to plovide support for an enhancement
by a preponderance of the evidence.

The dishict coult also increased Petitioner's sentence for
"sophisticated 

[money] laundering" under U.S.S.G.

S 2S1.1(bX3) and for having an "leadetship/organizing"

lole in the conspilacy under U.S.S.G. S 381.1. if the jury had
been asked to detelmine the latter issue, it rrray well have
concluded that Petitioner did not have a leadership role as
the conspiracy was in place long befole Petibioner became
involved.
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4. This Case Allows The Court To Address Blakeht's
Impact On "Stacking"

Both Booker and Fanfnn involve convictions on a simple
drug charge. In contlast, this case involves multiple
convictions and "stacking" - the imposition of consecutive
sentences for multiple offenses to reach tl-re sentencing
range dictated by the Guidelines. The maximum sentence
allowed by statute for any one of t1-re offenses fol which
Petitioner was convicted was 240 months (20 years).
However, Petitioner's sentence was 1,860 months (155
years) because the district court imposed the maximum
statutory sentence for all but two of the offenses and then
made them run consecutively so as to bring the sentence
within the "hfe" range undel the Guidelines. This
draconian approach to sentencing merits special
consideration in light of Blnkely. Whele, as here, the
sentence dictated by the Guidelines exceeds the maximum
sentence that is authorized by statute for the most serious
offense, the effect of the Guidelines is to impose a sentence
that exceeds the statutory maximum for the offense that
drives the sentence. In this case, U.S.S.G. S 3A1.4, intended
to punish crimes of terrorism, called fol a sentence of "life"

even though the most serious terrodsm offense for Which
Petitioner was convicted (18 U.S.C. S 23398) carlies a
maximum penalty of fifteen years unless the death of any
person lesults from the telrorism. 18 U.S.C. $ 2339B(a)(1).
In this case, no such death was alleged or proved at tlial or
at sentencing. Nonetheless, Petitioner"s 18 U.S.C. S 23398
conviction lesulted in a "life" sentence.

5. This Case Avoids The Peculiarities Of.21. U.S.C. S 841

Booleer and Fnnfan have 1ittle bearing on other federal
climinal cases because the sentencing scheme at issue in
those cases involves the escalating statutory maximums and
statutoly minimums contained in the fedelal drug statute,
21 U.S.C. S 841. Like the criminal statutes at issue in this
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case, most federal climinal statutes simply state a statutoly
maximum and leave the sentencing calculation up to the
Guidelines. Consequently, this case allows this Court to
address Blalely's impact on the most comrnon form of
federal criminal statutes. Because this case is not a dlug
case, it also avoids the circuit conJlict on the question of
whether drug quantity is statutolily defined as an element
of the Section 841 offense. See generally Brief Amici Curine
of National Association of Criminal Defense Lawyers and
National Association of Federai Defenders at 17-18, Booker,
No. 04-104 , Fnnfan, No. 04-105 , United States u. Bijor.L, No. 04-
2572,

6. This Case Allows The Court To Address The
Appropriate Remedy For BIakeIy Violations

Circuit coults and dish'ict courts have proposed a
number of different remedies for Blnlely violations. See
Urilted Stntes zt. Arneline, 2004 WL 1635808 (9tn Cir. Jtily 21.,
2004) (noting that the distlict court may convene a
"sentencing jrtty" on remancl); United Ststes u. Zontpa, 2004
WL 1"663821 (D. Me. July 26,2004) (applying Guidelines
sans enhancements based on facts not admitted by
defendant); United States a. King,2004 U.S. Dist. LEXIS
13496 (M.D. Fl. July 79,2004) (sentencing defendant within
range established by statute but using Guidelines for
guidance); United Stntes zt. Lnndgnrten, 2004 WL 157651,6
(E.D.N.Y. July 15, 2004) (scheduling a "sentencingjury trial"
to decide enhancement factors beyond a leasonable doubt);
Ltnited States u. Croxford,2004 WL 1527560 (D. Utah July 7,
2004) (sentencing defendant witl'rin range established by
statute); see also United States zt. Thompson, 2004 U.S. Dist.
LEXIS 13213 (S.D. W.Va. J:u/ry 1.4, 2004) (unpublished)
(postponing all sentencing healings until after October 1,5,
2004 "in the interests of justice."). Although all of these
remedies have flaws, sentencing juries may implicate
additional Constitutional concerns. Zornpa, 2004 WL
1.663821. (D. Me. JuLy 26, 2004) ("In this case, the drug
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quantity enhancement was not included in the h-rformation
to which the Defendant pled guilty, nor did the Defendant
admit to distributing any particular arnount of cocaine base.
Multiple constifutional principles, including Due Process
and Double Jeopardf , rrray ... prevent[] the Govelnment
from now seeking to prove beyond a leasonable doubt that
this Defendant can be held accountable for distributing 15.3
grams of cocaine base."). But see, Anteline,20A4WL 1635808
(9tn Cir. Jtly 21,,2004) ("Unless the facts sought to be proven
by the government to enhance Ameline's sentence
constitute elements of a statutoly offense lequired to be
alleged in the original indictment, the constiLutional
prohibition of double jeopardy would not be implicated.").
This Court's decision tnL[nited States u. lackson,390 U.S. 570
(1968), also may pose an obstacle to convening sentencing
juries. Jackson, 390 U.S. at 580 (in the context of rejecting
the concept of a sentencing jury, noting "[dt is quite another
thing to create flom whole cloth a complex and completely
novel procedure and to thrust it upon unwilling defendants
fol the sole purpose of rescuing a statute from a charge of
unconstitutionality."). Un1ike Booker and Fanfart, this case
specifically raises t1-re issue of remedy and therefore is the
perfect vehicle fol this Court to provide much needed
guidance to the lower courts.

7. Petitioner's Sentence Presents An Additional Fifth
Amendment Issue

All nine Justices in Blakely recognized that an
enhancement may so disproportionately increase a sentence
that the disputed sentencing factor become "a taTl which
wags the dog of the substantive offense," in violation of
constitutional Due Process. 124 S. Ct. at 2560 (quoting
McMillnn a. Pennsyluania, 477 U.5.79, BB (1986)); Blakely, at
"B n.L3 (majolity opinion); id., at *28 (Breyel J., dissenting).
Here Petitioner received a "life" sentence under the
Guidelines for "telrorism" but the maximum penalty under
the statute that is the basis for the conviction (18 U.S.C. S
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23398) is 15 years, the validity of the.Guidelines under the
Fifth Amendment is legitimately befole this Court. Thus,
this case presents the Court with the issue of whether a
sentence imposed under the Guidelines is so
disproportionate to the sentence for the underlying
statutoly offense that a defendant's Due Process rights
under the Fifth Amendment are violated.

8. The Exceptional Circumstances Of This Case Warrant
Granting Certiorari Before judgment

Admittedly, the grant of a petition for writ of certiolari
before judgment in a case pending in a coult of appeals is
rare. See Coletnnn zt. PACCAR, Inc., 424U.5.1301, 1304 n.*
(1976). This Court grants certiorari in such cases "only

upon a showing that the case is of such imperahive public
impoltance as to justify the deviation from normal appellate
practice and to require imrnediate settlement in this Court."
Sup. Ct.  R.11.

In the first instance, the stlict standard of Sup. Ct. R. 11
should not apply to Petitioner because fol all intents and
pulposes, the Fourth Circuit has entered judgment in this
case. After two rounds of briefing and two rounds of oral
argument - one before a three-judge panel and one before
the en bnnc court - the Fourth Circuit published and filed an
order affirming the judgment enteled by the dish'ict court
and expressly holding tltat "Bkkely a. Washington ... does
not operate to invalidate Hamrnoud's sentence under the
Federal Sentencing Guidelines." App., infra, 1". Moreover,
the Fourth Circuit used the older to direct district courts
within the Circuit to continue sentencing defendants
pursuant to the Guidelines. Id. Glanting certiorari in this
procedural postule leplesents only a minol deviation from
normal appeilate practice.

Even if the sh'ict standald of Sup. Ct. R. 11 applies, this
case satisfies that standald. This case presents exceptionally
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important lega1 questions relatecl to the constitutionaiity of
the federal sentencing scheme. The Court recognized the
importance of some of these questions by granting celtiorari
this week in Boolcer and Fnnfan -- even though the latter had
not proceeded to judgment in the coults of appeals. The
similarity between some of the questions plesented by this
case and the questions presented by Booleer and Fnnfan does
not preclude a grant of certiolari before judgment because,
as outlined above, this case is different flom Booler and
Fanfan in constitutionally significant ways. This Court
granted celtiorari before judgment in Grstz zt. Bollinger,539
U.S. 244 (2003) because it involved an affilmative action
policy witl-r important diffelences fi'om the program at issue
in GnLtter u. Bollinger, 539 U.S. 306 (2003) and thelefore
allowed the Court an oppoltunity to address the
constitutionality of race in university admissions in a wider
range of circumstances. Similarly, this Court should grant
certiorari in this case to address Blakely's impact in a wider
range of circumstances.

CONCLUSION

This case is an ideal companion to Booker and Fnnfnn. It
presents a wide range of Blnkely issues in a non-dlug context
and has the additional advantage of presenting a
disproportionality issue undel the Fifth Amendment. For
the foregoing reasons, Petitioner requests that this Petition
for a Wlit of Certiorari be granted and that this case be
ordered briefed and heard by the Court on the same
schedule as Booker and Fanfnn.

This 6th day of August, 2004.

Respectfully submitted,

/s/Tames P. Mcloughlin, Tr.
Of Counsel




