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This Court is called upon to review the sentence of Weldon Angelos (“Mr.
Angelos”), then a twenty-four year old first-time offender who was sentenced to a
draconian 55-year mandatory minimum term of incarceration for canviction on
three criminal counts: possessing -- not using or even displaying -- a firearm under
his clothing while selling several hundred dollars of marijuana on two occasions
and for owning several additional firearms which were discovered after police
searched his home.

While the District Court concluded that this sentence was “cruel, unjust, and
irrational” (United States v. Angelos, 345 F. Supp.2d 1227, 1230 (D. Utah 2004)),
the District Judge nevertheless imposed the sentence, refusing to hold that it was

unconstituional in light of Hutto v. Davis, 454 U.S. 370 (1982). This Amicus Brief

will demonstrate that the District Court’s analysis under Harmelin v. Michigan,

501 U.S. 957 (1991) was correct, but that the District Court erred in determining

that Davis is still good law, thereby precluding it from finding that Angelos’ 55-

year term of incarceration is cruel and unusual.

Amici Curiae, a group consisting of 163 individuals -- including four former
United States Attorneys General, retired United States Circuit Judges, retired
United States District Judges, and former United States Attorneys and other former

high ranking United States Department of Justice officials’ -- who bring an

' An alphabetized list of these 163 individuals from 48 states is attached hereto. Also
attached hereto are letters from the government prosecutor and Angelos’ defense counsel
providing consent to the Amici Curiae to file this Amicus Brief. A similar Amicus Brief
ves filed before the District Court raising the arguments herein.



expertise in federal criminal law and federal sentencing issues based on hundreds
of years of collective experience, respectfully urge this Court to conclude that the
55-year sentence imposed in this case constitutes cruel and unusual punishment in
violation of the Eighth Amendment of the United States Constitution. For this
reason, Amici Curiae request that this Court reverse the judgment of the District
Court and find that the mandatory minimum term to which Angelos was sentenced

IS unconstitutional.
STATEMENT OF FACTS

Mr. Angelos, a successful music executive and father of two young
children: was initially charged in an indictment that contained, among other
counts, only one count in violation of 18U.S.C. § 924(c). The government offered
a plea deal to Mr. Angelos by which it “would agree to drop all other charges, not
to supersede the indictment with additional counts, and recommend a prison
sentence of 15 years.” Angelos, 345 F. Supp.2d at 1231. After Mr. Angelos
rejected this offer, the government sought and obtained two superseding
indictments which added four counts under 18 U.S.C. § 924(c).” Seeid. at 1232.
Mr. Angelos then proceeded to trial on a twenty-count second superseding

indictment containing five § 924(c) counts (which carried more than 100 years of

2 As of November 2004, Anthony was six years old, and Jessie was age five. See
Angelos, 345 F. Supp.2d at 1231.

3 The District Court questioned whether the government’s charging actions in this
case complied with the “Ashcroft Memorandum.” Angelos, 345 F. Supp.2d at 1253-54.
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mandatory incarceration). See id.

Mr. Angelos was convicted of sixteen counts after trial by jury, including
three § 924(c) counts.* Seeid. Two of these three counts (counts two and four of
the indictment) charged that Mr. Angelos -- on two occasions -- possessed a
firearm during the sale of $350 worth of marijuana to a government informant.
See-id-at 1231. The third count (count ten of the indictment) charged Mr. Angelos
with possessing firearms which he owned in his residence and used for recreational
activities, including hunting. See id. at 1258; App., Vol. II, at 548. This Amicus
* Brief focuses only on these three § 924(c) counts.

ARGUMENT

We recognize that the United States Supreme Court has stated that Congress,
reflecting the will of the people, may properly enact mandatory minimum statutes
which generally must be accorded deference. We further recognize that
constitutional implications do not justify a finding that a mandatory term of
imprisonment is unconstitutional where the statute imposes a severe, but limited,
mandatory penalty. Where the mandatory minimum statute dictates a cumulative
and consecutive term of 55-yeas imprisonment as a result of its count stacking

feature, however, we submit that such a sentence cannot be consistent with the

* In connection with “all offenses other than the § 924(c) counts,” the District Court
sentenced Mr. Angelos to one day of imprisonment. Angelos, 345 F. Supp.2d at 1260.
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United States Constitution when it is grossly disproportionate to the offenses
committed, as in the case of a first-time offender like Mr. Angelos.

From the enunciation of the Old Testament’s principle of an “eye for an eye”
and its interpretation that “a fair and equitable relation must exist between the

crime and the punishment” (The Pentateuch and Haftorahs, Exodus 21:24; nn. 23-

24; Additional Notes at p. 405 (Dr. J.H. Hertz ed., 1979)) to the time when Cicero
declared “[l]et the punishment match the offense’ (Marcus Tullius Cicero, De
Legibus, 111, 20), there has always been a unique proportionality connection
between punishment and the crime triggering the punishment. Here, Mr. Angelos’
mandated sentence of 55-years should be declared unconstitutional because (a) it is
grossly disproportionate to the three offenses for which Mr. Angelos was convicted
and (b) it is contrary to the evolving standards of decency which are the hallmark
of our civilized society. For both of these reasons, or for either one, this Court
should reverse the District Court and find that Mr. Angelos’ sentence violates the
Eighth Amendment.

A.  Mr. Angelos’ 55-Year Sentence Is Grossly Disproportionate
To The Offenses For Which He Was Convicted.

The United States Supreme Court has long held that there is a
proportionality component to the Eighth Amendment’s cruel and unusual

punishment provision. See Harmelin, 501 U.S. at 997, 1001 (Kennedy, J.

concurring) (the Eighth Amendment “encompasses a narrow proportionality
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principle” applicableto “noncapital sentences” and forbids “extreme sentencesthat

are ‘grossly disproportionate’ to the crime”); Solem v. Helm, 463 U.S. 277, 290,

284 (1983) (*“a criminal sentence must be proportionate to the crime for which the
defendant has been convicted;” the Eighth Amendment prohibits “sentences that
are disproportionate to the crime committed”); Weems v. United States, 217 U.S.
349, 367 (1910) (“it is a precept of justice that punishment for crime should be
graduated and proportionedto offense”). )

Amici Curiae respectfully maintain that the application of the mandatory
minimum mechanism to the facts of Mr. Angelos’ case is unconstitutional under
the Eighth Amendment because the resulting 55-year sentence is grossly
disproportionate -- based on the three factor Harmelin test outlined in Justice

Kennedy’s concurrence -- to the offenses for which Mi. Angelos was convicted.

See Harmelin, 501 U.S. at 997-1005 (Kennedy, J., concurring); see also Ewing V.

California, 538 U.S. 11, 23-24 (2003) (“The proportionality principles in our cases
distilled in Justice Kennedy’s [Harmelin] concurrence guide our application of the
Eighth Amendment”); Hawkins v. Hargett, 200 F.3d 1279, 1282 (10™ Cir. 1999)

(“Justice Kennedy’s opinion controls because it both retains proportionality and

narrows Solem”), cert. denied, 531 U.S. 830 (2000). Simply put, Mr. Angelos’
punishment does not fit the crimes, and this Court must reverse the imposition of

such a sentence. See U.S. Const. amend. VIII.



Based on the foregoing precedent, the District Court “engage[d] in a
proportionality analysis guided by factors outlined in Justice Kennedy’s Harmelin
concurrence.” Angelos, 345 F. Supp.2d at 1257. As aresult of its factual findings
and related analysis, the District Court concluded that each of the three Harmelin

factors had been satisfied. Seeid. at 1257-59. It is well-established that this Court

reviews such factual findings only for clear error. See United States v. Duarte-

Gutierrez, No. 04-4090,2005 WL 941648, at *2 (10th Cir. Apr. 25,2005).

(i) Mr.Angelos’ Offenses And The Contemplated Penalty

In connection with the first Harmelin factor, the District Court compared the
gravity and nature of the offenses to the harshness of the contemplated penalty in
order to determine if the penalty would be grossly disproportionate to such
offenses. See Angelos, 345 F. Supp.2d at 1257-58. In weighing the gravity of the
offenses, the District Court considered the felonies of conviction and Mi. Angelos’
criminal history (see Ewing, 538 U.S. at 29), as well as “the harm caused or
threatened to the victim or society, and the culpability of the offender.” Solem,
463 U.S. at 292-94.

The District Court correctly found, among other things, that Mr. Angelos
had “no prior adult criminal convictions and is treated as a first-time offender”
(Angelos, 345 F. Supp.2d at 1257-58); that the sentence-triggering criminal

conduct was “modest” (Id.at 1258); that Mr. Angelos had not engaged in force or



violence, or threats of force or violence, in furtherance of or in connection with the
offenses for which he has been convicted (see id.); and that no offense involved
injury to any person or property or the threat of injury to any person or property.
See id- Mr. Angelos is simply not the repeat offender with a track record of not
conforming to societal standards as were the defendants in many of the most recent
Supreme Court cases considering the cruel and unusual provision of the Eighth
Amendment. See Lockyer v. Andrade, 538 U.S. 63 (2003); Ewing, 538 US. 11,

Selem, 463 U.S. 277; Davis, 454 U.S. 370; Rummel Vv. Estelle, 445 U.S. 263

(1980).

Based on these findings, the District Court properly made a threshold
determination that Mr. Angelos’ sentence was grossly disproportionate to the
committed offenses. See Angelos, 345. F. Supp.2d at 1258. As a result, the
District Court then proceeded to consider the two additional Harmelin factors?

See id-at 1258-59.

> This case is simply unlike, and easily distinguishable from, the numerous Tenth
Circuit decisions finding no Eighth Amendment violation because of the use of violence.
See e.g., Payne v. Ward, No. 01-5107, 2001 WL 1334701, at *2 (10® Cir. Oct. 30,2001)
(no Eighth Amendment violation for sentence following twenty-three convictions of rape);
Halev v. Gibson, 229 F.3d 1163 (10™ Cir. 2000) (table) (no Eighth Amendment violation
because sentence not disproportionate to the crime of first degree murder); United StatesV.
Jones, 213 F.3d 1253, 1262 (10™ Cir. 2000) (no Eighth Amendment violation where
sentence imposed after defendant engaged in violent crime spree across Utah after
sustaining “multiple convictions for previous armed robberies”); Harnett, 200 F.3d at 1284
(no Eighth Amendment violation where crimes -- rape, sodomy, robbery and burglary
convictions -- involved “’threats of violence, and repeated sexual attacks” and there was a
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(i) Comparison To Sentences For Other Offenses

The next Harmelin factor involves an intrajurisdictional analysis, comparing
Mr. Angelos’ sentence with sentences imposed on other defendants in the federal
system. See id. at 1258. Generally, “[i]f more serious crimes are subject to the
same penalty, or to less serious penalties, that is some indication that the
punishment at issue may be excessive.”” Solem, 463 U.S. at 291.

In this case, the District Court correctly found that Mr. Angelos received a
sentence harsher than the sentences given to offenders (repeat or otherwise) of far

more serious crimes resulting in actual violence to victims® and that such a

possibility of parole), cert. denied, 531 U.S. 830; United States v. Montoya, 85 F.3d 641
(10° Cir. 1996) (table) (no Eighth Amendment violation where defendant convicted of
shooting nine people, including federal and local police officers); Hunt v. Cody, 60 F.3d
837 (100 Cir. 1995) (table) (no Eighth Amendment violation for robbery at gunpoint
following a felony conviction), cert. denied, 516 U.S. 1126 (1996). Similarly, this case is
far different from the myriad Eighth Amendment cases involving other illegal drugs, like
cocaine or heroin, which Congress -- through legislation like 21 U.S.C. § 841 -- has
determined should be treated more seriously than marijuana. See e.g., United States v.
Robertson, 45 F.3d 1423,1447-48(10™ Cir. 1995) (no Eighth Amendment violation where
defendant had “extended and serious criminal history” and was “head of the conspiracy to
distribute crack cocaine”); United States V. Cereceres-Loya, 25 F.3d 1058 (10" Cir. 1994)
(table) (no Eighth Amendment violation for sentence for importation of more than one
kilogram of heroin and possession with intent to distribute more than one kilogram of
heroin where defendant previously convicted of a felony drug offense); United States v.
Easter, 981F.2d 1549, 1557(10™ Cir. 1992) (table) (“sentence for possession with intent to
distribute a kilogram of cocaine base does not violate the Eighth Amendment”), cert.
denied. 508 U.S. 953 (1993).

% To make this point abundantly clear, the District Court noted that two hours prior
to sentencing Mr. Angelos, the Court had “sentenced [another defendant]. In that case[,]
the government argued for a 262-month sentence for aggravated second-degree murder. In
that case[,] the defendant repeatedly struck a 68-year old woman over the head with a log

8



sentence “exceeds what recidivist criminals will likely serve under the federal
‘three-strikes’ provision.” Angelos, 345 F. Supp.2d at 1230. More specifically,
the District Court observed:

Mr. Angelos will receive a far longer sentence than those
imposed in the federal system for such major crimes as
aircraft hijacking, second-degree murder, racial beating
inflicting life-threatening injuries, kidnapping, and rape.
Indeed, Mr. Angelos will receive a far longer sentence
than those imposed for three aircraft hijackings, three
second-degree murders, three racial beatings inflicting
life-threatening injuries, three kidnappings, and three
rapes.

1d. at 1258;see App., Vol. II, at 490-492. Finding that Mr: Angelos was punished
more harshly than offenders in the same jurisdiction who have been convicted of
far more serious crimes and that “the sentence in this case is excessive” (id.), the

District Court properly concluded that the second Harmelin factor was satisfied?

and killed her, he then hid her body in a crawl space in his home, ultimately sinking the
body in the [Wlhite [Rliver with cinder blocks. The victim’s family came forward to
provide impact testimony in that case. Ms. Mary Jenkins told me what it was like for her
and her family to lose her mother to a vicious murderer. | cannot imagine how painful that
crime would be. In light of all these facts, the government argued that this was an
aggravated second-degree murder and that | should impose the maximum possible sentence
of, in their view, 262 months, and | followed that recommendation.” App., Vol. 11, at 550-
51. In this case, the Court sentenced Mr. Angelos to 660 months in connection with the
three § 924(c) counts.

7 The District Court emphasized that “[i]t’s debasing to our System of justice to
have a sentencing system that irrationally imposes a far more harsh sentence for a far less
serious crime.” App., Vol.II, at 551.



(iii) Comparison To Other Jurisdictions

The final consideration under Harmelin is the interjurisdictional comparison
by which the Court compared Mi. Angelos’ sentence with sentences imposed for
the commission of the same offenses in other jurisdictions. See id. at 1259. The
District Court found that “Mi-. Angelos[’] sentence is longer than he would receive
in any of the fifty states.”® Id. In fact, Mr. Angelos would serve “about five to
sevenyears” in the state of Utah (id.), and “[t]he Probation Office reported that Mr.
Angelos would likely have been paroled after serving about two to three years in
prison.” Id. at 1243. In the state of Washington, Mr. Angelos would serve “about
nine years.” Id. at 1259. Mi. Angelos’ sentence is unique in its harshness, as he is
“treated more severely than he would have been in any other State.” Solem, 463
U.S. at 300.

Because a sentence that exceeds those for comparable offenses in other
jurisdictions lends credence to the view that such a sentence is unconstitutionally

disproportionate (see Rummel, 445 U.S. at 300), the District Court properly

concluded that the third Harmelin factor was satisfied. See Angelos, 345 F.
Supp.2d at 1259. Thus, the District Court properly found that each of the three

Harmelin factors was satisfied, yet -- in reliance on the Supreme Court's decision

8 The District Court further found that “Mr. Angelos is probably receiving a

sentence far in excess of what many other identically-situated offenders will receive for
identical crimes in other federal districts.” Angelos, 345 F. Supp.2d at 1253.

10



in Davis, 454 U.S. 370 -- declined to hold that Angelos’ 55-year sentence was

unconstitutional. See Angelos, 345 F. Supp.2d at 1259. This was reversible error.
Amici Curiae note that the United States Supreme Court has repeatedly

emphasized that “the precise contours” of its gross disproportionality principle “are

unclear” (Andrade, 538 U.S. at 72-73; Harmelin, 501 U.S. at 998 (Kennedy, J.,

concurring)); that “our proportionality decisions have not been clear or consistent
in all respects” (Harmelin, 501 U.S. at 996 (Kennedy, J., concurring)); that “our
precedents in this area have not been a model of clarity” (Andrade, 538 U.S. at 72,
74 n.1); and that it had “not established a clear or consistent path for courts to
follow” in the “thicket of Eighth Amendmentjurisprudence.” Id. at 72.

While Amici Curiae respect the importance of stare decisis, this Court is not
bound to follow an inapplicable Supreme Court precedent simply because it has
not been clearly or expressly overruled. With this in mind, Amici contend that

Davis has been implicitly overruled and/or so significantly undermined and

narrowed by Solem and subsequent Supreme Court decisions to such an extent that
it cannot be considered an obstacle -- let alone controlling law -- to recognizing the
cruel and unusual ptinishment to which Mr. Angelos is being subjected.

As a preliminary matter, it is well-established that “[a] lower court, when
faced with a factually distinguishable but legally relevant Supreme Court decision,

may employ the Supreme Court’s method of analysis to render a decision that

11



differs from the Supreme Court’s. A lower court, however, may not employ a

different standard in analyzing the different facts.” Levine v. Heffernan, 864 F.2d

457, 460 (7" Cir. 1988), cert. denied, 493 U.S. 873 (1989) (emphasis in original).
Under this approach, Harmelin is now clearly the law and controls; the District
Court in this case performed the three factor analysis dictated by Harmelin, with
resulting findings establishing gross disproportionality. Amici Curiae respectfully
suggest that once this three factor test has been satisfied, the analysis ends, and a
finding that a sentence is unconstitutional under Harmelin is not inconsistent with
Davis.

Davis predates Solem and its test, Harmelin and its related test, and
Harmelin’s pronouncement of today’s governing narrow proportionality principle,
and it is clear that the proportionality principles from Justice Kennedy’s Harmelin
concurrence “guide our application of the Eighth Amendment.” Ewing, 538 U.S.
at 23-24. In fact, this Court has recognized that “Justice Kennedy’s opinion

controls because it both retains proportionality and narrows Solem.” Hargett, 200

F.3d at 1282, cert. denied, 531 U.S. 830.

The Supreme Court decided Rummel in 1980and Davis in January 1982. In

Rummel, Justice Powell dissented and set forth three objective factors for testing

proportionality that were rejected by the majority. See Rummel, 445 U.S. at 295

(Powell, J., dissenting). In Davis, the Supreme Court reversed the Court of

12



Appeals because it had “failed to heed our decision in Rummel.” Davis, 454 U.S.

at 372. The Court of Appeals in Davis had improperly affirmed the District
Court’s decision which relied on the objective factors that Rummel had rejected
and disapproved. Seeid. at 372-74.

The Davis Court “explicitly rejected application of the three factors

discussed in the Rummel dissent” (Harmelin, 501 U.S. at 963) and “expressly,

approvingly and quite correctly described Rummel as having “disapproved each of
[the] objective factors.”” Id. at 965. In fact, Justice Powell’s concurrence in Davis

found that Rummel controlled and dictated reversal. See Davis, 454 U.S. at 375,

379 (Powell, J., concurring). Similarly, in July of 1982, Justice O’Connor also

described Davis as “upholding, on the basis of Rummel, a 40-year sentence for two

marijuana convictions.” Enmund v. Florida, 458 U.S. 782, 815 n.27 (1982)

(O’Connor, J., dissenting) (emphasis added). Thus, it is clear that the Davis
decision is based solely on Rummel.

In 1983, Justice Powell wrote the Solem decision, lifting from his Rummel
dissent the objective test which -- since that time and as narrowed by Justice
Kennedy in Harmelin -- has governed proportionality analyses. See Solem, 463
U.S. at 292. “The [Solem] Court used as the criterion for its application the three-

factor test that had been explicitly rejected in both Rummel and Davis.” &

Harmelin, 501 U.S. at 965. Moreover, the Solem court concluded that “since the

13



Rummel Court . . . offered no standards for determining when an Eighth
Amendment violation has occurred, it is controlling only in a similar factual
situation. Here the facts are clearly distinguishable.” Solem, 463 U.S. at 303 n.32
(emphasis added). Thus, Amici Curiae respectfully suggest that Solem clearly
questioned and limited the reasoning of Rummel for its lack of standards, and, a

fortiori, Davis cannot stand. Solem set forth the governing standard and the rule of

law going forward; indeed, Davis was not an obstacle for the Solem court in
reaching its conclusion.

The Solem dissent reinforces Amici Curiae’s conclusion. Initially, the
dissent criticized the Solem majority for having not “candidly overruled” Rummel.

Solem, 463 U.S. at 312 (Burger, C.J., dissenting). The Solem dissent further

criticized the majority’s endorsement of the District Court’s Davis decision finding
an Eighth Amendment violation, arguing that “[t}he [Davis] District Court applied
almost exactly the same analysis adopted today by the Court.” Id. at 310 (Burger,
C.J., dissenting). Again, because Rummel disapproved of each objective factor
relied upon by the Davis District Court, the Supreme Court reversed. Thus, the
Solem dissent concluded that “[i]t was therefore clear error for the [Davis] District
Court to have been guided by these factors, which, paradoxically, the Court adopts

today.” Id. at 311 (Burger, C.J., dissenting).
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More recently, Justice Kennedy’s concurrence in Harmelin is clearly
regarded by this Court as having adopted and narrowed Solem. See Hargett, 200
F.3d at 1282, cert. denied, 531 U.S. 830. There, Justice Kennedy indicated that

“[oJur most recent pronouncement on the subject in Solem, furthermore, appeared

to apply a different analysis than in Rummel and Davis” (Harmelin, 501 U.S. at

998) (Kennedy, J., concurring)) and that “Rummel and Davis, decisions in which
the Court upheld sentences against proportionality attacks, did not credit such
comparative analyses.” Id. at 1005. These comparative analyses -- which were not
part of the Davis fabric -- are the precise intrajurisdictional and interjurisdictional
comparisons that now comprise the second and third factors for consideration
under the Harmelin test. Moreover, to the extent that the Supreme Court

“continues to view Davis as part of the fabric of the law” as was surmised by the

District Court (Angelos, 345 F. Supp.2d at 1259), recent references by the
Supreme Court to Davis serve only to set forth basic “‘common principles” (id.
citing Harmelin, 501 U.S. at 998) (Kennedy, J., concurring)) relevant to the
historic development of Eighth Amendment jurisprudence, with the Supreme

Court’s focus ever remaining on Harmelin and Solem.

In addition, Davis and the other five Eighth Amendment cases considered by
the United States Supreme Court over the last 25 years are legally distinguishable

from Mr. Angelos’ case. As an initial matter, each case involved a local crime
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based on a state statute that had been handled locally. See Andrade, 538 U.S. 63

(California state statute); Ewing, 538 U.S. 11 (California state statute); Harmelin,
501 U.S. 957 (Michigan state statute); Solem, 463 U.S. 277 (South Dakota state
statute); Davis, 454 U.S. 370 (Virginia state statute); Rummel, 445 U.S. 263
(Texas state statute). Here, the focus is on a federal statute enacted by Congress.
While several Justices previously raised concerns related to principles of
federalism and state autonomy in connection with these earlier cases (see Solem,
463 U.S. at 309 (Burger, C.J., dissenting); Rummel, 445 U.S. at 281), this Court
may properly interpret federal legislation and has a more meaningful reason for
vacating the sentence below because of the gross disproportionality to which Mr.
Angelos has been subjected. Furthermore, the focus in virtually all of the earlier
cases was on the imposition of a lengthy sentence, even for non-violent offenses,
based on an offender's recidivism, the availability of parole, and the notion that
dangerous criminal behavior provides a more solid basis for the imposition of such
a lengthy sentence. See e.g., Andrade, 538 U.S. 66-68; Ewing, 538 U.S. 14-20;

Rummel, 445 U.S. 276-285. These principles are clearly not relevant in Mr.

Angelos' case.
In addition, while the District Court's reliance upon Davis was seemingly
based on its facts (Angelos, 345 F. Supp.2d at 1259), there are myriad, other facts

in Davis, especially those regarding defendant Davis himself, that vastly
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distinguish Davis from Mr. Angelos -- facts that support Amici Curiae’s view that
Davis is simply inapposite herein. See Davis v. Davis, 585 F.2d 1226, 1227 (4®
Cir. 1978), rev’d, 454 U.S. 370 (1982).

First, defendant Davis was a recidivist with a criminal record; he “previously
had been convicted of selling LSD” (id. at 1233), and “the two offenses for which
Davis had just been found guilty were committed while on bail pending appeal
from the previous conviction for selling LSD.” Id. In this case, Mr. Angelos is a
first-time offender with no prior convictions. See Angelos, 345 F. Supp.2d at
1230. Second, Davis, unlike Mi-. Angelos, sold drugs knowing that they “were
being procured for distribution to inmates in a state penal institution.” Id. at 1227.
Third, defendant Davis “sold not only marijuana but also two other drugs
[including LSD] in pill form, all to be taken to the inmates.” Id. Thus, the District
Court herein improperly focused solely on marijuana use as a justification for the
lengthy sentence in Davis. See Angelos, 345 F. Supp.2d at 1259-60.

Fourth, the Davis jury “was intimately familiar with the conversation
accompanying [Davis’] transaction, including the participants’ recognition that the
purpose of the drug acquisition was for distribution to inmates in one of the
Commonwealth‘spenal institutions, as well as Davis’ gratuitous statement that he
would like to blow up the state police headquarters in Wytheville.” Id. at 1228.

Fifth, “the jury knew . . . that this was not Davis’ first trouble with the law in a
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drug related offense.” Id. Sixth, the jury, which “had a right to consider all the
evidence in fixing the sentences” (id. at 1233), “awarded [Davis] a sentence which
it believed was appropriate for such an offender.” Id. at 1228. Finally, “the trial
judge, who could have sentenced concurrently, sentenced consecutively,” most
likely because of Davis’ criminal record, the involvement of drugs other than
marijuana and the volatile recorded conversations. Id. at 1233.

Recently, the United States Court of Appeals for the Ninth Circuit applied
these very proportionality principles, following Justice Kennedy’s Harmelin test

and considering each of its three factors. See Ramirez v. Castro, 365 F.3d 755 (9"

Cir. 2004). The court concluded that a sentence of twenty-five years to life with no
eligibility for parole until the defendant had served at least twenty-five years was
grossly disproportionate to the crimes committed in violation of the Eighth

Amendment. See id. at 770-75; see also Banvyard v. Duncan, 342 F. Supp.2d 865,

868 (C.D. Cal. 2004) (where drug possession conviction for amount that was “just
enough to fit beneath [defendant’s] fingernail” was considered third strike and
defendant sentenced to 25 years to life in prison, finding that sentence was grossly
disproportionate to offense and constituted cruel and unusual punishment in
violation of the Eighth Amendment).

For all of these reasons, Amici Curiae respectfully maintain that the three

factor test set forth in Harmelin and used by the District Court requires a different
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sentence in this case and that this Court should reverse and remand to the District
Court for resentencing.

B.  Mr. Angelos’ 55-Year Sentence Violates
Society’s Evolving Standards Of Decency.

It is well-established that the Eighth Amendment “embodies ‘broad and
idealistic concepts of dignity, civilized standards, humanity, and decency” . . .
against which we must evaluate penal measures” (Estelle v. Gamble, 429 U.S. 97,
103 (1976) (citation omitted)) and “must draw its meaning from the evolving
standards of decency that mark the progress of a maturing society.” Trop V.
Dulles, 356 U.S. 86, 101 (1958). The “basic concept underlying the Eighth
Amendment is nothing less than the dignity of man . . . [and] the Amendment
stands to assure that this power be exercised within the limits of civilized
standards.” Id. at 100. The Eighth Amendment “may be . . . progressive, and is
not fastened to the obsolete, but may acquire meaning as public opinion becomes
enlightened by a humane justice.” Weems, 217 U.S. at 378. In this case, Amici
Curiae maintain that Mr. Angelos’ 55-year mandatory minimum term of

incarceration is cruel and unusual under evolving standards of decency.’

? While this alternative argument was advanced before the District Court, the
District Court did not address it.
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One manner by which a court may determine a society’s standards of
decency and what comports with such standards is by learning from the individuals
comprising that society, or the jurors from a particular case. The jury is a
“significant and reliable objective index of contemporary values” (Gregg V.
Georgia, 428 U.S. 153, 181 (1976)), and its behavior is a “highly relevant”

indicator of a society’s evolving standards. See Coker v. Georgia, 433 U.S. 584,

604 n.2 (1977) (Powell, J., concurring in part, dissenting in part).” Justice
Kennedy noted that “proportionality review by federal courts should be informed
by ‘objective factors to the maximum extent possible.”” Harmelin, 501 U.S. at
1000 (Kennedy, J., concurring) (quoting Rummel, 445 U.S. at 274-75). Jurors
necessarily represent a fair cross section of a society’s population, reflecting public
attitude and responding to changed social conditions.

The District Court acknowledged as much by contacting the jurors from Mr,
Angelos’ trial, asking them what they believed would be an appropriate sentence
and finding that “[t]he more the court investigates . . . the more the court finds
evidence that the § 924(c) counts here lead to unjust punishment.” Angelos, 345 F.

Supp.2d at 1242. Tellingly, the District Court noted:

1 While Coker and Gregg are decisions involving capital punishment, the cited
principles fi-om these cases are very much appropriate in this non-capital context. Indeed,
the District Court noted that Mr. Angelos’ 55-year sentence was “unjust by any reasonable
objective measure.” Angelos, 345 F. Supp.2d at 1252.
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the court asked the twelve jurors in this case what they
believed was the appropriate punishment for Mr.
Angelos. Following the trial, the court sent -- over the
government’s objection -- each of the jurors the relevant
information about Mr. Angelos’ limited criminal history,
described the abolition of parole in the federal system,
and asked the jurors what they believed was the
appropriate penalty for Mr. Angelos. Nine jurors
responded and gave the following recommendations: (1)
5 years; (2) 5-7 years; (3) 10 years; (4) 10 years; (5) 15
years; (6) 15years; (7) 15-20years; (8) 32 years; and (9)
50 years.  Averaging these answers, the jurors
recommended a mean sentence of about 18 years and a
median sentence of 15years.

1d.”  The District Court’s gathering of information from jurors promotes the
evolution of the Eighth Amendment and further establishes that Mr. Angelos’ 55-
year mandatory term is not consistent with the standards of decency that mark the
progress of a maturing society.

In addition, and to the extent this Court is to give any credence to the

District Court’s reliance upon Davis, society’s standards have changed so much

over the intervening twenty-three years since Davis was decided as to not only cast

doubt on its pronouncement, but to demonstrate a movement in society’s standards.
Just as there has been a trend toward abolishing the death penalty for mentally

retarded persons (Atkins v. Virginia, 536 U.S. 304 (2002)) and for juveniles under

' The District Court noted that “jurors’answers appear to reflect a representative of
what people across the country believe” and that “§ 924(c) counts in this case result in
punishment far beyond what Utah’s citizens, through its state criminal justice system,
provides as just punishment for such crimes.” Angelos, 345 F. Supp.2d at 1242-43.
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the age of eighteen at the time their crimes were committed (Roper v. Simmons,

125S.Ct. 1183 (2005) (Kennedy, J.)) because such executions constitute cruel and
unusual punishment, there has been a similar trend through legislation toward the
treatment of marijuana in comparison to other illegal drugs, like cocaine or heroin.
Seee.g., 21 U.S.C. § 841. Similarly, there has been a movement with respect to
mandatory minimum sentencing with the Americans Bar Association’s Justice
Kennedy Commission recently issuing a report urging federal and state
governments to repeal all mandatory minimum sentences. See American Bar
Association Justice Kennedy Commission, Reports with Recommendations to the
ABA House of Delegates, dated Aug. 2004, at 26-28.

Moreover, with respect to Davis, the Virginia State Legislature recodified its
criminal law reducing the maximum penalty that could be imposed in connection
with each of the offenses for which Davis was convicted from 40 years to 10years
because it viewed Davis’ sentence as disproportionate. See Davis, 454 U.S. at 386
(Brennan, J., dissenting). Thereafter, then Virginia Governor Charles Robb
granted a pardon to Davis, relieving him of any unserved portion of his 40 year
sentence which exceeded a total of twenty years. See List of Pardons,
Commutations, Reprieves and other Forms of Clemency January 15, 1982 to
January 17, 1983 Reported to The Governor and the General Assembly of

Virginia. These are two further examples illustrating the extent to which society’s
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standards have changed -- vis-a-vis Davis -- since its pronouncement by the
Supreme Court. In Mr. Angelos’ case, however, the purpose of the cruel and
unusual provision of the Eighth Amendment is to prohibit an unconstitutional
sentence; its purpose is not to leave a criminal defendant, like Mr. Angelos, to the
mercy of the legislative or executive branches.

A 55-year punishment for a first-time offender like Mr. Angelos does not
comport with our society’s evolving standards, as reflected in jurors’ views, the
changes in the legal landscape over the last 25 years, the recommendations of
judges and Justice Kennedy Commission members with respect to mandatory
minimum sentencing or, at bottom, fundamental notions of justice and fairness. As
such, the District Court erred by not concluding that Mr. Angelos’ mandatory
minimum sentence violated the Eighth Amendment’s guarantee against cruel and
unusual punishment that is informed by the evolving standards of decency in a
civilized society. Because a mandatory minimum punishment of 55-years in Mr.
Angelos’ case is incompatible with our society’s evolving standards, the

punishment is unconstitutional.
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CONCLUSION

Under our American system of jurisprudence, the United States Court of
Appeals for the Tenth Circuit, like every other federal appellate court, has the
responsibility to correct a grossly disproportionate sentence that is manifestly unjust.

Amici Curiae maintain that Mr. Angelos should be severely punished for the
three criminal acts that he committed in violation of 18 U.S.C. § 924(c). Because
the 55-year mandatory minimum and consecutive sentence is grossly
disproportionate to these acts, however, Amici Curiae respectfully urge this Court
to hold that the 55-year sentence for then twenty-four year old and first-time
offender Weldon Angelos constitutes cruel and unusual punishment in violation of
the Eighth Amendment of the United States Constitution and to reverse and
remand to the District Court for re-sentencing without regard to the mandatory
minimum requirements under 18 U.S.C. § 924(c).
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