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* IN THE UNITED STATES DISTRICT COURT

FOR THE NORTI
UNITED STATES OF AMERICA, R
Plaintiff, )
v. ) Case No. 02-CR~159-H~
. S )
DANNY EUGENE O'DANIEL, ) FILED
=H ) ) R
Defendant. B} ~ AUG 6 200¢ V'
' ' OR.D”R Phll Lombardl Clerk

. US. DISTRICT COURT

This matter comes before the Court for eentenemg pursuan’f toa plea of gu1lty entered by
Defendant Danny Eugene O’Daniel on March 3, 2004 in accordance w1th ch R Crim. P 1 1

Defendant now argues that to apply the cheral ‘%entencmg Gmdelmes (the “Guxdehnes” Y

unconstitutional under Elakei}[ V. Wg _s_h_l__ngg_on,_ 2004 WL 1402697 (.U_._.SI.“.T.ul.le_24., 2004). &____e_ly
held that a senfence e_nlw;r;g_e!r_pggfg\__:i:g_lposed by a Washi_ngto_o state_coilzi:r__‘;.pursoam. fo judicial |
factfinding under that stete’s statutory ser.ltencin'g'. gui deline. scheme violategl thedefendam’s
Sixth Amendmem ri ghts to a gury and t.herefore was uoconsututlonal e

For thc reasons set forlh below the Court fmds as follows (z) thc SlXth Amendment
rights articulated in __l_a&e_l, apply to any sentence enhancement 1mposed under lhe Guldelmes;:

(ii) going forwarcl the Guldcllnes can be appiled to all cases. m a manner. that full’y protects t.he -

and (iii) the Guidelines _e_an__b__e apphed t__o the instant 0@56._.1&_9: _r\_;}\e:_a_ooerh}she\t__folly_protec_ts '_:

Defendant’s Sixth Amendment rights, and therefore sentencing Defendant under the Guidelines



hors is consitutional. Based on thse findings,the Court hreby imposes th senience deseribed
|
' A... _Natur_e 'of.the _Off‘?.l.is._?. .. :

The substantive facts of this care are relatively simple. On. August 9, 2002, Defendant

Danny Eugenc O’Daniel entered an Internet chat rnor'n title,d ‘#” ! 'Itl glrl sexchat.” In that chat

room, Defendant, usmg the screen name “H.m'yD” made contact with Detecnvc Mike Zaghfa of
the Palos Helghts IIlmoxs Pohce Dcpartment v\-ho.was posmg ets a twelve-year—old fema.le usmg ..
the screen name, “Steffies]2.”. Detectlve Za.ghfa was asmgned to the 111111015 Attorney General’
Intemet Child ExPloitatiSn Task Force and _.l_nvql.\(@d,_.l_n.an_u!_?.d?!?.‘?ﬂ‘-i??mﬁ?m??. 1_11?{%;5?18??1_‘?9-; S
During the nteret contac, Defendan sent to the d?tc_.c_tiﬁf?_,ﬁﬁ@?n srephic mage computer iles,

certain of which contajne_ﬂ_ child pofnpgraphy. These files included one image of Defendant

exposing his genitals and'_ fourteen i.z_'na_g_es of c_:h_ild:_ren engaging in various __sex_act_s__with._adqit_ U

males or other _fet_dol_esc_el__i_ts__ of the s.:lme gender. )
Detective Z aglifa determined that the hltemet address used by' Defendant was registered

to Green Country Intemct in Cn'ove Oklahoma He obtamed a Cook County, Ilinois, Grand Jury

from Giree

..».w:-

%ubpocna and obta:med Defendant ] customer mfo

untry Inlemet '

to assist in conductmg the iny estlganon

On August 22, 2002, a scarch warrant was executcd at Defendant s rebldence locatcd at o

62000 East Loop, #5 in Grove, Okiahoma Ofﬁcers sel ized a Dell D1men31on 4] 00 computer a

Dell Ultrascan,P?‘_SO:_an;tog, a Dell Quietkey keybpar_d, an E_ps_om _P‘etfeq_ugn_ 12__5_0_ Moqelu_g___ o



e

G820A scanner an Epsom Stylus C60 prmter Model (1320A one Belkm 4 U SB hub one Intel

USB Cam, one plastlc Alpha diskette storagc contamer holdmg sncteen ﬂoppy dlSkS eleven
additional ﬂoppy dlskettes and 1h1rty~one CD ROM d1sks contdlmng ﬁics of adult pomographxc

movies.

On August 27, 20{)2_, Special Ageﬁt Cus'ic of the OSBI Condu_e_ted a__fqrens_ie ex_aminq_tion o

of the computer seized from Defcndant S, re81dence ThlS exammatlon revealed ten 1mages

sequentially taken, of Defendant exposmg h1s gemtals 0ne of these 1mages tltied “mec071 902 o
was identical to_ the image Defendant had.s.f;m toDetecuve :_._Zagl_lfa on @g;_;_s_t 9, 2_002. A.gent _
Cusic found 232 images depicting ado_le_seents or_ehilﬁ_ifen_in_ _yarieu_s;gqs_gf 56X, _pose:s,. :
masturbation, and oral seX with adult males. Several of these images involved pfepubgsce_;_;t‘é |
minors and minors _undel_':the ag_e of twefvé_ At ieast four ofthese i m ages depic_t_ed eedism and
v1olence, and whlch were en’utled “yn,:,head[51 626] Jpg, vngﬁeadfi 1628] jpg,”" ' .
s TprelOcum[S 1650] Jpg.” and “hel 101 8[5 1656] Jpg” The first two images deplcted a

.......

young female uncle_lj_th_e age of ﬁve performmg otral sex on an ddult_ _malée__ .Whﬂ._? blindfolde

latter two imag'es each depicted_vefY'YOung feIi_laleS B__eing &fagihafl}% penetrated by éldtllt males '
Additionally, Agent Cusic found 52 images of beseiality, most of wﬁich deeicted females |
engaged in oralfvagmalfanal sex w1th mules dogb dnd monkeys A gent Cusxc also found the -
screen name “QUIE fONE446C @ MSN.com” Wlth the descnptlon “a huggable old man that hkes N
VETy young gu‘ls | |

On January 9, 20;{34,'Defel1d:an; was 1ndzcledon s_ix:_separat_é _e-Opﬁts_unde; 18 U SC §
2252(a): KnoWing Trané@porta_t_ion of a Visual Deﬁicﬁon Inve_i_\ﬁing a Child Engaged in Sex@aﬂy

Explicit Conduct.



' B. Proeedural qutory

The procedural hletery of the case is conmdexably more coxﬁphcated Purquant to a piiea
agreement with the 1J mted States (the “Plea Agreement™), Defendant requested to ehaane hlS
plea from not ﬂuﬂty to gullty under Fed. R. Crlm. P. 1 1 L In accordance w1t_h the praetlce of the
Northern District of Oklahoma, the chan ge of plea requesl was accompamed by a Pet1t1on to
Enter Plea of Guilty (the “Petmon”) aleng Wlth a copy of the Plea Agreement R :

Roth the: Plea Ag;eem_en_t and_th_e_ Petx_t__l_o]_:_l_ sp_'emfy certain facts relevant to ti'ie.;n.ét.ﬁf_e. 'IDf _. .. o
the offense and _giir_eet_ly eedress fhe 1ssue QfDefendelﬁ,’ s Szxth Amendment rights.!

The Plea Agreement recncs the foll ewmg facts: |

I, DANNY EUGENE O "DANIEL, admit that on or about August 9,2002,1 _
knowmgly transported i images ‘of minors engaged in qexually exphcu conduct by .
computer to an individual I thought to be a minor under the age of 16 years of age.
Specifically, on or about August 9th, 2002, I DANNY EUGENE O’DANIEL,
engaged in conversations via my compuler in an Internet chat room withan
individual I thought to be a 12 year-old female. T used my computer name,
“HarryD,” when conununicating with this person I thought to be a 12-year-old
female who used the computer name, “steffies12”, to communicate with me. In
fact, during our computer chat session, “stefﬁesIZ” stated that she was ‘twelve
vears old at the time. Tthen sent “steffies12” fifteen graphlc image files that 1

knew to involve minors engaged 1 sexually exp11c1t conduct with other minors =~
and with adults, ‘Some of the graphlc image files that I sent to “steffies]12” are of
children under ﬁve (5) years of age. T also sent “steffiesi2” a graphlc image file

of myself ina t-shlrt that says “I got squlshed”, sald graphxc unage ﬁle delCtl_llg

of the search warrant at my residenice i in Grove, Oklahoma

T do not contest that a later a.nalysw UF my hard dnves revealed over. 1 000 hits for
“steffies12”, the exact ﬁfteen 1magcs [ had sent “steffies12”, includmg the photo

! The S:xth Amendmem prowdes mn apphcable part as foilews “In all enmmal _
prosecutions, the accused shall enjoy the rlght to a speedy and pub] ic ma.l by an 1mparual mry of
the State and district wherejn the crime shall have been cornm' ted . i t. amen
Thus, Defendant’s right under th1s portlon ef the Smth A nendme




i

of myselt in my t-shirt and other graphw image ﬁles mcludmg, but not 11m1ted to,
a voluminous number of graphu: 1mage ﬁles of md1v1duals engaged in qexual ly '
_ expllcrc conduct. )

Purther 1, DANNY EUG]:NE O DAN"[FI admlt that on August 9 2002, I knew

that the graphic image files I sent via my computer to “steffies12” depicted actual =~
and identifiable minors engaging in sexually explicit conduct, As well, at the time i

I sent these graptnc 1mage files to “stefﬁele“ I thought that she was a twelve-
year-old female and, I also knew that it was unlawful to send these graphw image’

files via my computet. Finally, at the time I sent these graphlc image files to
“steffies12”, the computer that I used to send said graphic image files was located

at my res1dencc in Grove, Oklahoma, within the Northern Dlstrlct of Oklahoma o

(Plea Agreement at 6- 7 )

With respeet to sentenemg and Defenda.nt s nght to _]LII}’ under the Slxth Amendment the h

Plea Agrecment prowdes__:

The defendant is aware that the sentence to be Jimposed Shdll be in conformity

with the Sentencing Guidelines promulgated pursuanit to the Sentencing Reform

Act of 1984 at 18 U.S.C. §3551 through §3742, and 28 U.8.C. §991 through

§998, and that a sentence imposed under the Guidelines is withouf parole. The
defendant i is further aware that the sentence has not yet ‘been determined by the
Court, that any estimate of the l}l«.ely sentence reccived from any source is a
prediction, not a pfomise, and that the Court has thé final discretion to impose any

sentence up to the statutory maximum. The defendant further understands thatall

recommendations or requests by the United States pursuant to this agreement are
not bmdxng upon the Court (?entenemg Guidelines §6Bl 4(d)) The Court will
impose a sentencé within the appropriate guldelme range, unless the Court finds
there is a basis for de_parture beeause there exists an aogravatmg or mmgatmg
circumstance of a kind, or to a degree, not adequatefy taken into consideration by
the Sentencing Commission in formulating the guidelines. If the Sentencing
Court should impose any sentence up to the maximum- established by statute, the
defendant cannot, for that reason alone, withdraw defendant’s guilty plea, but will
remain bound to fultill all of defendant’s obligations under thlS agreemcnt

(Plea Agreement at 10-1 1 2
Similarly, the Petition recites the fo}lowing facts:

}'n August 2002, in the Northern D1stnct of Oklahoma, I used a computer to send
“Jpg” 1magc toa computer in the state of Llinois. The i 1mage showed a minor



enﬁaged in %exually exphut eonduct I kriew what the “jpg’i Image dep1cted I '
also knew what I was domg at’ the tlme and that 1t was wmng

(Pet. to Cnter Pl.ea of Guilty at 2)

With respect to sentencing and his right to jury under the Sixth Ainerl_dment, the Petitiqn
provides:

[ have been adv1sed by counsel Twill be sentenced pursucull to lhc sentcncmg

guidelines procedure estabhshed by Title 18 U.S.C. sections 3553 et seq. I

understand sentencing is a matter left excluswely inthe ] province of the Court; and

I understand the sentence 1mposed by the Court may be w1th1n the guldelme range o '

prowded by law, or for good cause stated the Court may depart therefrom aftera

review of all relevant facts angd cire umatances of my case have been considered by

the Court.

(Petition at 4.)

At the hearmg on March 5 2004 in accorclance w1th Fed, R. Cnm P 11, the Court
reviewed with Defendant in deta;l the prov1s1ons of the Plea Agreement and the Pentlon to
ensurc that he__l.{-_l_‘l_ew, comprehended, and _ac_cept__ed th_e_ir_term 5. Tn _ad_dit__iqn_, the Court received
clear and unequivocal representati ons ft‘t)m Defendant 'that'he'.unders"teed and agreed that
acceptance of hlS plea by the Court wouid constltute an express waiver of hlS nc,hts to a ]llI"_Y tnal |
under the Sixth Amenclment Fed R. Cnm P 1 I(b)(l)(F) In accordance WLth the pollcy of the '
Northern District of Okla.homa, thls waiver was memorialized in a wrltten document stvled
“Waiver of Jury,” execut_ed by ]Ziefendant, whi_c_h p‘rOvided in its entirety as follows: “Comes
now the Lmdcreigned defendant havi'r;g' been fil_lly'epp:is_ed ofmy rlghts,do ..11‘??_‘?1?5’ W_aiVe aJury -
and agree to try the abov_e styl_ed and n_limbered criminal proceedings to the'CQLut as provided by

Rule 23(a), Rules of Criminal Procedure.” (Waiver of Jury at 1)



Al the first sentencing hearing on July 8, 2004, in light of the possible impact of the

Supreme Court decision in Blakel , the COUIT indicated its .;i.nt_s?h:_tis)_r._lf_;.tq._ifac_até the plea in this

case, thereby returning the partics to the status guo ante to deﬁﬁrmi ne jointly the best course pf

action under the circumsiances. However, Defendant objected to vacating the plea, aé,sertin_g Ithat _

the plea was “willing and knowing” and tha( he was now entitled 1o be sentenced without judicial

factfinding under Blakely. The United States also objected to vacating the plea, arguing that such

a return to the status guo ante under these circumstances was inconsistent with applicable law.

See, e.g., United States v, Hyde, 520 U.S. 670 (1997); see also Memorandum by Christopher A.

Wray, Asst. Aftorney General, “Guidﬁncc_Regarding Thc_?:Applicat_ion Of _Blakcly'__ v, Washmgton
2004 WL 1402697 e 2, 204, To Pendin e t 13, ased agon a frter reviws o che
controlling authoriti_es., aq_d re_c_ognizing thaf_' bO.t_h paﬂ'ies ijected,_ byorder dated July 13, 2QO4> :
the Court with:d'rew its iuténtion.tqvas;atc. .thé.pi éa and sét the matter '.fOfr_..sgént_éncing- .
Thercaféer, the CourtconductcdtwObnefemdunuary hcarmgs .z:_\_t_the f'i'rs_t'hearing,f
notwithstanding Defendant’s Obj ec_:tior_} underB_]glgglyj, theCourt e}g?:re_sised its?_i_n_‘g(ﬂn}nip_n to _e_%;gﬁgé __
in judicial factfinding W1th resp_e;ct té any pqssiblci enhancements to Dcfendant’s sentence

pursuant to Defendant’s explicit waiver of jury and consent to judicial factfinding set forth in the

- Plea Agreement, the Petiti on, th_e Wa.iver_'of J ury and the Rule 11 colloquy. Th_e Court_noted that

if the plea was “willing and knowidg”, as asserted by Defendant, and Defendant objec_ted'to_'

- vacating the plea, then the nat__l_lr_al (:_(J__l_‘t_seQuence of these actions was to proceed to Scntent:in;g



pursuant to the unequlvoeal warver"of 1ury ancl consent to judtclal f’actf ndmg expressed by | __
Defendant at the time the gutlty plea was accepted C | o i
 Atthe same hean ng, the Cou.rt deolared thdl the rules of evzdcneo would apply to the
factfinding process and the standard of proof for purposes o_f determmmg facts necessary to
support any sentcnemg enhan cementq would be beyond a reasonable do ubt rather than by a .
preponderance of the ewdence The Un1ted Statcs Ob_] eoted to both the chan ge in the burden of
proof and the apphcanon of the ruleq of evzdence. -

At the hearmg, the Un1ted States presentcd evrdence Wlth respect to two prospeetwe _

‘sentencing enhancements under the Gul delmes a ﬁve Ievel enhaneement for “dls‘tnbutton to a

minor” under § 2G2. 2(b)(2)(C) a.nd a four level enhancemont for possessron of “material that
portrays sadlsttc or masochrsttc conduct or other deplctlon of vtoIence under § 2G2 2(b)(3)
U.s. Sentencmg Guldelmes Manual § § 262 2(b)(2)(C ) and 2G2 2(b)(3) (2002) The lat‘ter B
enhancement was not part of the crime charged in the Indlctment but was presented as relevant

conduct” under § 1Bl.3(a)(1__)_ of the _(}mdelmes.

: 2 The Court observes that in thte case, Defendant received greater protectrons at
sentencing than existed at the time he entered his plea of guilty, and therefore is riot prejuchced
by this application of Blakely. Specﬂical]y, at his change of plea, Defendant waived his nght to
jury and consented to judicial factfinding under the preponderance of the evidence standard of
proof. Pursuant to Blakely, Defendant now recelves  judicial faetﬁndmg u.nder thc htgher |
standard of proof of beyond a reasonable doubt ' o

?§ 2G2.2 is entitled “Trafﬁckmg in Materlal Involvrno the Sexual Explmtanon ofa
Minor; Receiving, Transportmg, Shipping, or Advertlsmg Material Involving the Sexual
Exploitation of a Minor; Possessing Material Involving the Sexual ‘Exploitation of a Mmor thh '
Intent to Traffic” U.S. Sentencmg (_rutdehnes Manual § 2G’7 2 (2002)

‘8 IB1. 3(a) provldes in appltcable part
(a)  Unless otherwme QPECIﬁed (1) the base offense lcvel where the gurdelmes



As noed sbove ;sef;nau;s;;;u;;; both enbancements on s grownds that the f';;;ts' |
necessary to support thcsc enhancementq cat only be eqtabhshed through ]udrc:lal factfi ndm g
The Court dcmcd this Ob_] ectlon because the waiver of ] jury and conscnt 10 Judlclal factﬁndmg at'_.
the change of plea hearmg were clcar aud unchuvocal and Defcndant had ob ] cctcd to Vacatlng .
the plea, assertmg that thc change of piea was “willin g and knowmg " As further noted above
the Umted Stateq obyj ected to the apphcatlon oi the bcyond a reasonablc doubt standard of proot |

and the rules of cvrdcncc at the hcarmfr . The Court dem ed thls Obj ect1on’ based on Iakely’s

language 1nd1catmg that Judtcra.l factfmdmg, pursuant to wauver and consent and Jury factﬁndtng o

are mterchangcablc S lakclv 2004 WL 1402697 at 7 T'he Court observes that there 1S

specifies more than ope base offense level, (if) specific offense
:charactcrzsttcs and (iii) cross tefetences in Chapter Two, and (iv)

adjustments in Chaptcr Three shall be dctcrmmcd on the basxs of lhe o
following: S

(1) (A) allactsor omissions commttted aided, abetted counseled, commanded
mduced procured or willfully caused by the defcndanl and .

(B) in'the case of a Jomtly undcrtaken crininal actmty (a eriminal plan |

' © scheme, endeavor, or enterpnse undertaken by the defendant in concert
with others, whether or not charged as a conSplracy), all reasonably '
foreseeable acts and omissions of others in furtherance of the Jomtly
'undertaken criminal activity.

‘that occurrcd duriug the commission of the offense of conviction, in preparation
for that offense, or in the course of attempting to avcud detectlon or responsforhty
for that offense - '

{2)  solely w1t11 respect to of enses of a character for wluch §3Dl 2(d) would requxre
‘grouping of multlple counts all acts'and omtssmns descrlbed in subdivisions

(1)(A) and (1)(B) above were part of the same course of conduct or common SR

fSCheme or plan as the offcnsc of conv1ctton S
U, Sentencing Guidelnes Mamal IB13(a)1) and (2) 200D,
. _



simply nothmg mtemhangeableabout e tact e.stabhehed beyond a reasonablc doubt under the e
rules of evndence a.nd a taet estabhshed by a preponderance of the ewdence usmg hearsay
testimony. | |

As dcscrlbed more ful]y below based on the evndenee a,dduced .at thc ov1denuary a
hearmgs the Court ﬁnds that the Umtcd States has beyond a reasonable doubt estabhshed the
facts necessary to support an enhancement under §§ 1BL. 3(4)(1) and 2G2 2(b)(3) and falled to
establish the facts NEecessary to support an cnhancement under § 2(}2 2(b)(2)(C) The Court wﬂl
sentence Defendant accordmgly | |

-

The threshold questlon 18, whether ___“eig[ apphes to the Federal Sentenomg GLudeImes
True enough, the Supreme Courl stated in footnote 9 as follows “The Umted <2tates; as amtcus |
curiae, urges u:s to afﬁnn It notes dtffeto_ngﬁ.s.b_‘?ﬁ\r}{e.@q. W&}_S___h_t_pgton $ s__ent_e_ncxng regime and the

Federal S_entencing Guidelines but qtleetions Wheﬂter those'diffe_l_'e_liees_: are qo_ns_titt;t_iono_lly' E

significant . . The Federal Guldelmeq are not before _t_ts d We eXpress 0o opinion on them”

Blakely, 2004 WL 140\26_,9_’.7_r _’c._tt 6 _(emphas_is edded). |
Notwith_standing thlS di seleimer,_the_ .sttbste_noe 01 the op1monelcarly forecasts that Szi.xth
Amendment dghts are irnplioated by any eentencin'g'_eyste_rn,: mcludmg the Gmdelmes wherem
the judge, rathet than the jury, esteblish_es.the' facts tl;tat fonn_th.e._’_t_;ds:igs fo_r a sentencing |
enhancement, ebseltt pro“pe'r Waiver' 'and _oor_isent_. Thc _supreme Court stated:
Our precedents make clear, however that the “statutory max1motn” folr .App_re'rid
purposes is the maximum sentence a judge may impose s solely on the basis of the

facts reflected in the jury verdict ¢ dmitted b
602 (‘“the maximum he would receive if pumshed according g to “the facts reflected ™

- in the j _]ury verdtet alone’ ” (quotmg Aonrendt mnra at 483)) s V. the

'__10_ -

the defendant_ See Rm&, supra, at o



States, 536 U.S. 545, 563,122 S Ct 2406 153 L Ed 2d 524 (2002) (plurallly

opinion) (same); ¢f. Apgrend ____1:3_,_ a, at 488 (facts adm.tttccl by the defondant) n
other words, the relevant “statutory maximum” is not the maximum sentence a

judge may impose after finding additional facts, but the maximum he may 1mpose

without any additional findings. When a judge inflicts pumshment that the jury’s

verdict alone does not allow, the jury has not found all the facts “which the law

makes essentlal to the punishment,” Blbh()p, supra, § 87, dt 55 and the Judge

exceeds his proper authority.

Blakely, 2004 WL 1402697 at 4 (empha_sis in_(')ri.gina.l)T _
The Col._lrt finds persuasitfe the. anolysis of this_ issue by the Seventh Circuit in Unite_ci N
States v. Booke‘r - The Booker court. stated:

But the issue in lakelg was not bemencmg discretion — it was the authonty of

the sentencing judge to find the facts that determine how that discretion shall be = .

implemented and to do so on the ‘basis of only the civil burden of proof. The vices =
of the guidelines are thus that they require the sentencing judge to make ﬁndlngs 5

of fact (and to do 0 under the wrong standard of proof), and t o

findings largely determine the sentence, given the lithits on upward and downward T

departures. The ﬁndmg of facts (other than the fact of the defendant’s criminal B

history) bearing on the length of the sentence is just whal the Supreme Court m )

Blakelx has determmed to be the provmco of the jury,

United _S_tatﬁ_%v Booker, :.2_904 WL 1535858 (7th Cir. July 9, 209‘?) (‘i#t?_mal_' Fitafions__omittéd)
(emphasis in ongmdl) - | o |
"The Court finds that in aIl legally sngmﬁca.nt respects sbemﬁcally the role of the Judge as
factfinder at sentenemg I'or purposcs of any sentcncmg enhancement the system in the state of
Washington is the same as the Federal Sentenomg Gmdelmes Therefore the Cou.rt ﬁnds that
_Bwlﬁa_lge_]y applies to the Gmdelm_es, and:that a_I_l_y s_eotence_ _enhan_c;:me.l_l_t_ _}_}nder the. _Gu_ldelmc;:_s _must _
| be imposed in a manner that fully accommodates the Sixth Amehdxheht rights articulated m

Blakelv.



The next issue IS whethcr the appllcatmn of M o the Gm delmes rénders the |
Guidelines constitutlona}ly infirm. The Supreme Court stat;ed m _]?A@._k_e_ly as follows “By
reversing the judgment below, we are not, a_s the State- w0'_uld_ have i it, ‘ﬁl}d_[t_tlg] det_ermmatci |
sentencing schemes meénstitutid_nal,’ (Brief fét’Respoﬁdent 34) Thi.s__;_.'c';ts_e_.is_n(jt_ about whether '
determinate Se';ltencing 1s constitutionai. only about how it can ‘t)e'iﬁipi(emehte'd ina way '[htlét
_ respects the Slxth Amendment 7 B__elx 2004 WL 1402697 at 6 Clearly, this 1nd1cates that
courts should ﬁrst, if p0551b1e, undertake to sustaln the current system as modxﬁed to |
accommadate M&é"&ar%thet than to d_f?@lafc tho Gw.-deimes-.'J_nson;st.@?%m}-@l_-m; Tndeed, itis We“
settled that a court is resﬁonsible fot uttht)lding estetblishcd'la\tv rather than e.;(te.riding its reauh |

See, e.g.. Ronald I Krotoszynskl Jr 011 the Danger of Weanng Two Hats M1stretta and

Morrison Rev131ted 38 Wm & Mary L Rev 417 443 (“Put smtphstlcally, Judgcs arc meant |
merely to interpret ex1st1ng law; they do nat create it out of whole clotﬁ ”)

The questlon b-.,comes therefore, whether the Guldehnes can be.apphed S0 as to
- accommodate the Sixth Am.endment rt ghts amculated in m&, whlle mamtammg the..mtclegnty
of the federal sentencmg System As descrlbed more fully below the Court finds that the
Guidelines can be applled in a manner consmtent w1th __ely and therefore 1f‘ SO apphed the

Gu1de_hnes are const__ltut_lppalf,

12




On Julv g, 2004 th1s Court announccd a four-pomt pian (the Plan”) to be apphed to all |
criminal cases go:nO-forw ard to ensure the Vi ab:hty of the Gundelmes wh1]e ﬁtlly protec‘ong the
Sixth Amendment rlc,hts descnbed in a.kely * The Plan prov1des as follows

1. ‘The Court will only accept a plea of guilty accompamed by a Sixth.
Amendment waiver of jury that expressly applies to. both gw]t or
~innocence and to sentencmg Tf a defendant does not; desu‘e to waive his or _
‘her jury rlghts in all respects, a jury trlal on all reievant 1ssues will ensue m o
‘accordance with the Sixth Amertdment - G

2. For lhose cases resolved by a plea pursuant to such a comprehenswe
watver, judicial factfindi ng at sentencing will require that any contested
:enhancement or departure must be based on facts established beyond a
reasonable doubt in accordance with the federal rules of evidence. The
- Court recognizes this may have s1gmﬁcant consequences pamcularly in

areas such as relevant conduct, determining amounts (e.g. drug quant:lttes
~and dollar amounts) and role in the offense. Nevertheless the Court
beheves the languace in Blakely equatlng ]udlclal factﬁndmg with j jury
facifinding as a matter of Sixth Amendment _]ur1sprudence implicitly, 1f

not explicitly, requires the apphcatlon of such enhan(.ed ewdentlary
‘standards.

3. For those cases that go to trial, facts neeessary 1o support relevant _
;sentcncmg enhancements and departures will be set forth on ‘the verdlu. R
form for the jury to find beyond a reasonable doubt. A mechanism will be
Zestabhshed whereby all parues havc full notlce of such potentl al

Tt is noteworthy that the current contusmn occasioned by Bla elg arises excluswely in
the context of “straddle” cases, that is, casés in' which a trlal was held or guilty plea entered,
prior to Blakely, and in which sentencing follows Blakelv ‘See, e.g. Booker, 2004 WL 1535858
United States v. Fanfan, No, 03 -47-P-H (D ‘Me. June 28, 2004) Since the record upon whtch '
sentencing is based in those cases was developed prior to Bldkelx there will necessanly be.
different sentencing outcomes dependlng on the facts of each case, and on what was established
in the record. The focus here is going forward, wherein all facts are established in full |
compliance with lggelv from charging documents, to the entry ofa plea or holding of a trial, to
 sentencing. The Court believes that the * straddle” cases wﬂi soon pass through the system, and .
thercfore should not form the b3.51s for detenmmng what is best for federal sentencmg poltcy in
the long term. The Court further believes that, in the long term, with all parties able to deve]op a
more complete appropriate, and useful record, it will be possﬂ)le to 1mplement Blakelv while
maintaining Lhe consntutzonallty of the Gu1de11nes i i




enhancements prior to trlal The Cou.rt will gtvc the Jury such mstmcttons _ i
‘as are necessary and approprlate to make these findmgs of fact I

4. 'The Umted States shou]d mc]ude srgmﬁcantly more detall in its charging
‘documents, For tho S€ CaSES. that are resolved by entry of a plea, this will
reduce the amount of judicial factﬁndmg needed at sentencing. For those
“cases that go to trial, the jury will have a more complete understanding of
the guestions that will bc prcscnted on the verdict form as matters to be
proved beyond a reasonable doubt. The Court anticipates that in some
‘cases that go to trial involving certain sentencing enhancements,
pamcularly relevant conduct, evidence regarding such enhancements may
“not be admissible because it may be of limited probative value in proving
‘the crime chargcd and hlghly prejudicial. Only in special cases, for good

" cause shown, will the Court utilize a bifurcated proeedure whereby guilt or R

“innocence will be con51dered ina hrst phase and sentencing evidence will =
“be offered in a second phase Specifically with respect to relevant
conduct, since the Umted States hereafter must prove all relevant conduct
‘beyond a reasonable doubt in any event, wherever possrble the Umted
‘States should consider simply incl uding any such relevant conduct )
allegatrons as part of the crime or crimes bemg charged )

The varlous elementq of the Plan | operatlng together are mtended to mamtam the
workability and farmees of the. Gtudclme system -while fu! ly protectmg each defendant’s erth
Amendment rrghts under iﬂ_@l}_{ Whtle mutua.lly mterdependent each element will be sub[ect
‘to appeal and may, asa result be modrficd However any such modrf‘ catmn wr!l not. cause the
system to fail. For e:{arﬁple; the Plan wil_l sti_i_l_ f_un_etion e_ffect_iy(ely' if the Suprer_ne Ceurt
ultimately determmes that the burden of proof shouid remain preponderance of the ev1dence
rather than beyond a rcasonable doubt whlch is the standard apphed here Furthermorc .
experience in future cases rnay. sug ’eet that blfurcatcd proceedtngs separatmg the guﬂt phase and
the sentencing phase, can and should be ut1]17ed on a more; frequent ba315 The purpese here is to
set forth a system that is, constttutlonal under B____e_l_y Whlle mamtammg the mtegrrty and |

viability of the Guidelings. The Court Wliladdresseache‘emenmf‘hel’lﬁnmtm e
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) A Waivef__of Jury’
The Supreme Court announiced new Sixth Amendment rights in Blakely. The Cout,
however did nothing to disturb the current jur-isprﬁdenc_e applieable__to the waiver of those S;b_tth _

Amendment rights. To the contrary, Blakelv states

Justice Breyer drgues that A pgrend i works to the detriment of crlmmal defendants L
who plead guilty by depriving them of the opportunity to argue sentencmg factors
to a judge. Post, &t —--- - ~---4-3. But nothing prevents a defendant from wawlng D
his pprend nghts When a defendant pieads guilty, the Stafe is free to seek
judicial sentence enhancements so long as the defendant either St1pulates to the
relevant facts or consents to _]IldlClal Factﬁndmg See pprend 530 1).8., at 488;
Duncan v. Lou1s1ang, 391 U.S. 145, 158, 88 8. Ct. 1444, 20L. Ed. 2d 491 (1968)

If appropriate waivers are procured ‘States may continue to ‘offer _]udICIa]

factfinding as a matter of course to all defendants who plead guﬂty Evena

defendant who stands trial may consent to _;udt cial factﬁndmg as to sentence
en.hancements Wh]Ch ‘may well be in his interest if relevant ewdenee would o
prejudice him at trial. We do not_ understand how pprend'-“ ari_ possxbly work to

the detriment of those who arc fr ee 1f they think its eosts 0utwe1 gh its beneﬁts to
render 11 inapplicable. . . o

Blakely, 2004 WL 1'4025_97 s,

Prior te Blakely, the cornerstone of the ci‘iminal justice system: was waiver of jury, etntry
ofa plea of gmlty, and consent to, sentencmg under the Sentenemg Reform Act of 1984 whleh
includes at its heart ]ud101a] fact:ﬁnchng Tndeed 97 I% of al] crtmmal cases, in 2002 were : |
resolved mthout ajury tnal at the request of the defendant pursuant to a waiver of hJ.S or her
Sixth Amendrnent nghts There is smlply nothlng in Blake]v to suggeqt that th1s should change:' | "
in a post- _____giy env1ronment Rather except to the extent that it dffects 1he appllcable rules of
evidence and burden of proof ______el){ prcdommantiy impacts only those cases in 'which the _

defendant dees not waive hlS Sixth Amendment i ghts and mstead proeeeds to a trial by Jury as

¢ Umted States Sentencmg Commlssmn “20(}2 Sourcebook of Federal Sentencmg
Statistics.” : S



guaran’teed by the (‘onstlmtlon In thosccascs, Wthh constltute afractxon of the total numberof 3
criminal casesm the federal systcm, 1t 1s emmentlyposs1ble toprotect the defendant sm
rights under tﬁe Sixth. Arnendlnent, ) N I

A defendant is ent1t1ed to a trial by Juty as a constntutlonal nght There 1s, howe ever, I
simply no constttuuonal rlght to walve a Jury tr1 al. Walver isa prmlege ganted by Fed R

Crim. P. 23, and s express]y condtt:oned on the conscnt of the gox emment and approval of the

Court. Fed. R. Crim. P, 23(a)(2) and (3) ?mger V. Umted States 380 U. S 24,36 ( 1965)
Further, 1herc is ng ‘authotity that grants a detendant a constttutlonal rlght 0 seiectwely wane h1s
or her Sixth Amendment right o some issues (e g. gulit or mnocence) and not others (e.g.
sentencmcr) Norisa defendant constltuuonally entttlcd to enter a pIea of gmlty by walvmg. his
rightto a Jury and yet resurrect hls nght to a _]111'}’ at sentencmcr by mterposmg a const1tut10na1

' challenge to the Guldellnes A wawer Of the SiXth Amendment Isi ght 53] _]ury is Just that, a 'walver

Ifend
right o a jury. But a court certa.mly can requlre that a defenda:nt accept the fu]l and natural
consequences of such a waiver, mcludmg Jud1o1a1 factﬁndmg at sentencmg If a dcfcnc‘lant |
determmcs not to accept such consequences, as 1s hlS nght the matter should be scheduled for o
trial in order to fully wnd1cate the- defendant s Slxth Amendment nghts - |
This Court believes that theconsututlonal"lablll'fY of the Gu.ld?]_més depends on the

* continued vialﬁ_i_lity'of the cm:r_'ent systcm_ of waiver and_CDt}SEEIII_J TheJunsprudence supporting
i system was ot challnged inany way by Blels. Accordagy,vaiver andconset should

remain the comnerstone of the criminal justice system in the future.
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B Burden of Pruof a.nd Rules of E\’lanC@

The Gurdelmes prOVIde that the burden of proof for cstabhshmg a sentencrng factcr rs a
preponderance of the cv1dencc U 3. Sentencrng Gutdelmes Manual § 6A1.3 cmt. (2002) T'he _

commentary to § 6A1.3 3 states ‘The Comnussmn beheves that the use of a preponderance oi the

evidence stand_a_rd is apprcpn:ate te.meet due .prqcess requ1reme_nts _ar_)d__:pohcy c_onc_e_n_ts ln
resolving diSPﬁ?C'S l‘ﬂgar&;i ng applicaﬁén. of ..th.e_ gmdelmes to the factsmthe .c.e_ll'se._”. L.

The G_tri_dcli_n:es frirt_hcr_ provide that the rules of _e__vi_denc_e_ do not .appljnr tt) th_e
determjnation of .whether; facts sﬁpport a éentencing enhancernent: _ |

When any factor 1mportant to the sentencrng dctermmatron 1s reason ably in

drspute ‘the parties shall be given an adequate opporrumty to present mformat;on -

to the court rcgardmg that factor. In resolving any drspute concerning a factor

important to the sentencmg determmatlon, the court may consider relevant
information without regard to its admlssrbrhty under the rules of ewdence . _
apphcable at trial, provnded that the information has sufﬁcnent deCIa of rehablhty

to support its probable accuracy L

US. Sentencing_Gtﬁdelines_Mar_lual_ ; 6A1_.3_'(a) (2002).¢

7 This para.llels Fed R. Evrd I 101((1)(3), wh1ch dlrect% that the rules of ewdence do not .
apply to sentencing. .

® The Cormnenta'ry to § '6A1 3 further provides:

In determining the releva.nt facts, bentencmg ]ud gcs are not restncted to
information that would be. admlsmble at trial, See 18 U'S.C. § 3661; see also
United States v. Wntts 117 8.Ct, 633 635 (1997) (holdmg that lower ewdenhary
standard at sentencmg permrts sentencmg court’s consideration o:

conduct); Witte v. United States, 515 U.S. 389, 399- 401 (1995) (nctmg that T

' senténeing courts have tradrtlonaﬂy con51derecl wide range of information w1thout e
the procedural protections of a criminal trial, including information concerning.
criminal conduct that may be the subject of a subsequent prosecution); Nichols A
United Stales, 511 U.S. 738, 747-48 (1994) (notlng that district courts have _
traditionally con31dered defendant’s prior crivninal condict ¢ven when the conduct o
did not result in a conv1ct10r1) " Ahyinformation may be considered, so long asit
has sufﬁc1ent 1nd101a of rehabrhty to support rts probable accuracy Watts 1178,



The Umted <}tates asserts that these prlnctplcs are not dlsturbed by _la__lggly The Umted '
States argues in the altematwc that 1f _1&_[(313{ applled in, quch a way as to chanoe the burden of _
proof or the applxcablhty of the rules of eVLdence thls Vvould alter an tnteoral element of the
gutdehne system and asa result the entlre gmdelme system wou]d fall See Memorandum by
James Comey, Deputy Attorney General “Department Legal Posmons and POllClCS in nght of
Blakely v. Washmgo * (J uly 2, 2004) P or the reasons dlseussed below the Court dlsagrees

As noted prewously, _la_lge_l}g prov1des that pursuant to proper watver ancl eonsent a court - '
may engage in Judmal factﬁndtng _iaielx 2004 WL 1402696 at 8 Thl‘t does not suggest |
however, that a defendant’s Sixth, Amendment rlghts are proleeled by Juchctal factﬁndmg under a

relaxed burden'of proof and wuhout__ appheatton of the ru]es_of_ __eyt_c_ien_ee_._ To the eon_tlfary, the

Supreme Court equates ju'dieial ”fac_.tﬁndin'g w1th jur_y_ f_aotﬁnding_ an_d_states that the one_m_ay be )

Ct. at 637; Nlchols 511U S at 748 Umted Statesv Zuleta—Alvarez 922 1" 2d 33 -
(1% Cir. 1990) ceit. denied, 497 U.s. (9th Cir. 1993), cert_ denie
) 884 F. 2d 95 (3d Cir.), cert. emed 493 US

(1994); United Stateq v, Smm' i 3
997 (1989) Out-of-court declarations by an umdenttﬁed info

considered where there is good ¢ cause for the non- dlsclosure of ] he 1nformant’
identity and there is Sufﬁm ént corroboration by other means. Umlgd States v. B
Rogers, 1 F.3d 341 (5th Cir. 1993) United States v, Fatico, 579 ¥.2d 707, 713 2d
Cir, 1978) cert, denied, 444 1S, 1073 (1980). Unreliable allegati
considered. Umted Stalgs v, Ortlz, 993 F. 2d 204 (IOth Cir. 1

993)
U.S. Sentencmg Guldelmcs Manual § 6AL. 3 cmt (2002)
This Gutdell ne provmon is derlved from the federal statute that stateq _' '

No limitation shall be placed on the mformatton concernmg the baekground character
and conduct of a person convicted of an offense which a court of the United States may
receive and constder for the purpose of i 1mposmg an appropnate sentence o

1I8US.C. § 3661 (2000)
__ '13" |
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substituted for the other pursuant to proper Consema“d WaWGrSP—CI-d- at8. Moreover, the .

Supreme Court reminds ns that Agp" iendi involx%d the_ _Sani_é cdnéefn fd‘r'"siie:h_'a hi@er "s'tanddrd' of_" N

proof, stating, “Thls case reqwre‘; us to apply the rule we expressed m App.. rendl V. New J ersey .'
.530 U.S. 466, 490, 120 S Ct 2348, 147 L. Ed 2d 435 (2000) ‘Other than the fact ofa pnor
conviction, any fact that xncreases‘the penalty for a crime beyond the prescnbed statutory _
maximum must be submltted to a ]ury, and provcd beyond a reasonable doubt i Id at 4.

Logic and common sense d1ctate that a judge may not conqntntz dnal]y substltute Judlelal _ '

factf" inding for j Jury factﬁndlng under 1 ely Wlthout a more exactlng standard of proof and lhe _

in the context of a c-nmlnal case. Under F ed. R, Cnm P 23 a defendant' mav wawe hjs or her

right to a jury and try the case to the court There can be. no argument that in so domg the

defendant would then be sub_; ect toa lower burden of proof or that the rules of ev1dencc should L
no longer apply Snmlarly under Blakelv, the Slxth Amendment is the gmdmg legal prln(nple
applicable to factﬁndmg at sentencmg, whether by the Jury or by the Judge and the Slxth

Amendment protecnons of a hi gher burden of proof and the apphcatlon of the rules ot ev1dence

should apply no matter wh_l_ch tactﬁnde: "s_l:se_le_cted_._ _S___lmply stated,_ th can be 1

odilutionof

one’s rights under the SlX’Eh Amendment When one factfinder is selected over the other. * e

The United States argues that any change in the burden of proof would dlsrupt the o
guideline system SO 31gmﬁcantly that the (:‘rmdelmes wouId faJl asa result Thls argument 18 a
companion argument to the.clalm that, .as \e matter ot severablltty analy31s certain ehangcs 1n the
current system r!ender, the Gutdellnee__tnapp_]1eable as a whole. Th_e_ Cnutt_dts_egtees. The b_u;_‘den _

of proof is not a significant aspect of the overall interdependency of the various component parts



of the Guidelines. As sta“te'd aboye, the cornersttme Of the. or.iminalz justic'e syStem un'der'the |
Guidelines is the defendant s warver of _]IJI'V entry of a plca of gullty, and consent to senlencmg by |
the judge under the Sentencmg Reforrn Act of 1984 Whlle adj ustmg the burden of proof and

applying the rules of ewdcnce to cases where a dcf :ndant enters a plea and consents to jU.dIClal

factfi ndlng may requtre the Umted Statec to mciudernore detarl in tts chargmg‘ docuzne.nt‘s. or
gather more. ev1dence for sentencmg, such chanoes sho uld not preclpltate a fallure of the system
More 1mportantly, there is 8i mply noﬂnng in the Gu1 def in es, the Act and 1ts legrslatrve h1story, or
the case law to support the Govern.ment s clarm | o
Finally, as a pract1_ca1 r_n_atter, e\_{er}_r__ drstrlctcourt Judgets awarethat m the '_ttas_t majorlty of
cases, the facts ne'(;es_sary to support_"écntcncing c_nhanceme_ntsz can be.esjtabl.ished' witho_ut reg_?ard to
‘the burden of proof Forexample, Whether thedefendantwascan-}qng a gun Insome eases, ..
however, particularly those involving omounts, a dcfondant"s_role_ m th_e'zot“fe_ns'e, and re_le'vant
conduct, the burden of proof will _have a s.igniﬁcant_offect.:_"_fhe C_o_urt Would only obsertre'th%lt
these arcas we_re vexing for purposee bf'p"rocsf prior_to Blakely, anddtstnct coutt 'j'udges' de'ueioijed o
ways of fairly dealmg Wlth these problems : = b
The Court concludes that a elear purpose of __;al;:elx isto ensure that gach fact nccessary to. '
support a sen.tencmg enhancement must be proved under the rules of ev1dence beyond a o
reasonable doubt toa Jury ‘or, pursuant .to proper wajver and consent to. a J.uc.ige Tlus nrlllmhelve 1ts
greatest unpact 1n the area of relevant conduct n thrs regard the Court s1rnp1y comments thot at
least to some ex_tent,_ relcv;;lnt c_o_nduét,. has l_ong caus_ed clls_comfort to thos.e mvolyed in the

criminal justice system, and Blé'rkely' directlj;'_sneak's_ t0 that discomfort.

e




C._ Trial 'by Jury .

In QLM the Supreme Court held that any fact necessary to ouiapoxt a scntencmcr :
enhancement must he dctcrmmed by ajury. As dlscussed in Sect1on A above Blake]v pernnts a
d1smct court judge to conduct the necesr;arv factf ndmg pursuant to a.proper Walver anid coneent
As discussed i in Sectlon B above thls grant of authorlty to the _]udge must be accompamed b}lr a |
change in the btuden of p_roof__ an_d the appl_tcat_l_on o_f the rules of _evlden_ee_ o fully equat_e Jury _
factﬁoding with judicial factﬁndmgThesesteps wﬂl :effect_i__\}e_ly Te‘;olveover 97%ofthe caseszn |
the fecleral cri-n_lz_ih__ai justice systen’i. . | | |

The remaining cases will preSe_ht oeniculér_probleme_thot requ1re a_dditional_ titrie, energy o
and effort on the part of ail respons.ible iaertikes in _the crim’ioel jostice Sys:tem; But 'the cltang_eé_s |
required in the system are. not dlﬁicult and dlStI‘lCt court Judgeq are Well experlenced in
implementing the kind of safeguards that are ncccssarv to protect a defendant s Sxxth Amendment_ _
rights. . . |

To ensure that B __I_@lgely is fo]]owed the trlal court must put before the Jury each fact that

must to be established to support a s_ente_nc_lng etlhatlcem_ent Notably, the trlal court 18 not .
required to put before theju.ty: each___specific _ee_n_teneiog__eohaneeme_nt,'bttt 0_131}_’ the facts nece_s;sa:y

to support any such enhancement. Ac_co_tjd_ingly, for cettain complex enhancements, it may be

K The Court notes that nothing in this opmlon is 1ncons1stent w1th the holdings in Fanfan
No. 03-47-P-H, slip op. (D Me. June 28, 2004), or in Booker, 2004 W1, 1535858, In both_of
those cases, the defendant had been tried by a jury. The respectlve courts held that in that
situation, only facts that had been submitted to and found by the jury could be considered at’
sentencing. No additional facts were determined by the jury that could support any ‘sentencing
enhancements, and therefore no enhancements wete imposed. Moreover because the defendcmts
elected to exercise their SIXT.h Amendment right to a trial by j Jury, no walver and consent 1ssues
were raised.. '
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possible to estabhsh the requt site t'actual bas1s W1thout rcqumng the Jury to s1ft through all the o

applicable deﬁmtlons descrlbed in the Guldehnes
This Court beheves that m most cascs rcqnmng the Jury to, ﬁnd each fact necessary tc '

support a sentencing enhancement beyond a reasonable cloubt is nelther novel mor onerous

Pursuant to App_rcnd 530 U S. 466 cou:ts already reqmre Jurres to determme beycncl a’
reasonable doubt certain 1ssues such as amounts that dtctate the nature of a statutory offeme '
Sce, c_g_21 U. S C.§ 841(b) (1994) MF&nfan No 03 47 P I—I(D Mc June 28 2004)
Further, in c1v11 cases, dlstrl ct court }udges routmely put bcfcre _]UI'IGS nurnerous mterrogatorles on.
the verdict form. _Whi__l_c p_o‘smg several 'qu_esttcns to the j Jut-y m ‘a_crlrn_'tnal settlng_ will be more' .
 delicate, the cml case expenence mformsdlsmct court Judgcs on tlte:be;st_ma;mer 1n 'Whichlté) .'
implement this proccss, and _pi_its dis_tri'ct.judges_on _g__ro_unt'itha't_ 1sboth solld and fax_nil_i_ar._‘“

Of course, in certain cases the_issues v_v’ili co'mp'el' a proCedure that is complicated and?ti"rne
consuming. But because tlssues in’ 1solatcd cases are comphcated and t:lme consurmng does not
mean that they cannot be Imanaged ina way that. is both effecttve and falr There is nothmc mthts
Court’s expenence with j _]UI‘ICS that Would suggest that a jury cannot make very sophlstlcated
sentencing decisions with proper guidance and ,z_ns.t_rscssn_by ths?ssrt_-;_ B

. D Unique Cases
In Ilmlted 1nstances jury factﬁndmg will reqlnre spemahzcd procedures The proper o

administration of these cases will reslcle wﬂh the d1str1ct court Judges who ‘have vast experlence in-

tailoring the process to ensure ﬂut and efﬁcl ent outcomes.

™ As in any comphcated case, whether cwﬂ or cnmmal Judges can’ put in place
requirements for filing proposed verdict forms and 1nstruct10ns well in advance of trla] to ensurc
the fair and expedztlous treatment of thcse issues. ; :



The Court anticipates th_at,_. in partiolala'r_,_ speczaiproblemq wi;ﬁ aﬂsem fd‘edre'_:cases _' |
involving relevaﬁt e'ondqc?t. Iﬁsfances Q&u oc'cm_"'where"evideﬁce: of réleiz'am conduct will nol be
probatwe of the crime chargcd and will be hlghly pre]udlmal | In sach cases the ev1dence caxmot o
be admitted durmg the guﬂt phase of the tr1a1 thus forcmU a second phaqe for presentatlon of |
sentencing ewdcnce to the jury. These cases should be rare. Indced blI’lLG the Govemment roust o
now establish alI facts nec'essary' to su ppo"rt a sehlencing' enhance_m ent beyond a reaSOnabIe' doubt, '
wherever possnbie Lhe Government should 51mp]y charge the relevan‘c conduct under apphcable |
law in the indi ctm ent, rather than seek to ralse it solely at sentencm g

With respect to _those cases'in Vvhlch 'a'b'_'i ﬁlfc'aﬁed"'proéoediﬂg.'_ifs',' reqmred the Court notes o
that district court judge’s_ér_e guite famﬂlar thh th.i'sf'pr(jces_s'.:. Fofejc”ajhﬁ]:e,._.pliﬁiﬁce'da'mage cases .
routinely require such a pr;ocedu_re. Dlstnctcourt ju:dge's' clearly :'can' ad]ust _'wif_]:iout" di‘fﬁc’iiifj{ to
the needs presented by such cases. o :

The Court finds lhat the Guldeimes are con st1tut1onal 1f 1mpleolented 1n accordance \aath o
this four-point P]an ‘The P]an wﬂ] mamtam thc workabhty of the Gulde]mes whxlc addrcssmg
the concems expressed in _@y that ]udlClal factfi ndmg by a 1ower standard of proof can be '
inconsistent with a defendant 8 r1ghts under the Slxth Amendment As noted in B_l_a_lLelg the
Supreme Court s goal was not to eradlcate sentenemg gu1delme systems ‘but to ensure that they
are implemented in a manger_ conm_st_em w_l'l;_h \each de.fendapt_’s Sixth Axpen'd_me_n_t_nght’s. _,_@ge_]y,'
2004 WL 14026:9'”7 at 7. The_ Court _be}ieve_s_tbaf the P_'_l.an' achleves this goal. .

In the instant case, Defendant'_ entered a plea of '_guilty to the Knowing Transportation ofa

Visual Depiction Involving a Child Erigaged in Sexually Explicil Conduct. As described in detail  ~



above, in so. doing Defend'a_nt walvedhtsnght toa Jury ancl_exp‘res_si_y' consented t_o judicial
fact_ﬁnding for t)urp'oses of sentencing under th.e Seﬁtencing Refon'n Act ot‘ 1 984' i |
Applymg the F edcral Scntencmg Guldclmes wuhout enhancements the Court determmes '
the base offense level to be 17. Addmonally, Defendant S Plea Agreement eontamcd slatements _
which support a two-pomt enhancement Lmder § 2G2 Z(b)(l) because the maten al mvolved a
prepubcscent mlnor ora mmor under the age of twclvc years. A second two pomt enhancernent
for the use of a computer m thetmnsnussl_on_ _o_f the.matenal is also a_bpropnate un_d_er § !
2G2.2(b)(5) base_d on statementsm the :_P_lea'Agr'een'lent._ _ This_'bt_in_gs_ the offense Iev_e_l_ _to.2_1,
without objection. . | | .. B
Two further enhanc_em,ems, ach requiring judicial factfinding, have been.recojmmended
by the Presentence Il’lVCStlg&thD Report These two enhancements amountlng to a recomme;nded

increase by nine ad chtlonai levels are ob_| ected to by Defendant Thus

__:der El_ak_glx the Umted :_ ;

States must proy;e beyond_a_ reasonable__eloubt, _th_c facts'.n'e.ces_s:ary to__s_l}p_p_q_rt e_?‘gh enhan C.‘?‘ment__- :
The first issue is W;hethe_r'Defentiant di_sttibntetl the pomographicj: images toa nﬁnof.I;‘ The

parties have stt}aulated that the facts" necessary o determine this issue are in the record. .As nbtcd

above, Defendant d1str1butcd the image to an undercovor adult law enforcement ofﬁcer behevmg

him to be a minor. Accordmgly, the Court ﬁnds that the Umted States has falled to prove beyond - |

a reasonable doixbt that Defendant dlS_‘t_If_l_bl_lt_Cd\_ﬂ porno graphic image to a 'tni'no_r'_and' 't'he"'refore;the '

established evidence supports only a two-point enhancement for “distribution,” under §

"' The Gmdelmes dcﬁne mipor as “an individual who had not attained the age of 18
years” and distribution to'a minof as “the k:nowmg distribution to an 1nd1v1dua1 who is'a mmor at
the time of the offense, knomng or behevmg the individual is a n‘nnor at that tlme > UL S.
Sentencing Gmdelmes Manual § 2G2 2 cmt. 1. 1 (2002)
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2G2.2(B)2)E) eﬁd ot a fﬁ've point enhant;e'ﬁﬁeﬁi"far ?=a;_g_1;ri5uﬁan tbfa?hi'iﬁpr’:’_ﬁr_idér s
2G2. 2(b)(2)(C) bnngmg the of}"ense lex eI t0 23.° 2

The secend issue mvolves 2 p0551ble enhancement fef .reIevant ceﬁduct sbeelﬁcally, L
whether Defendant’s possessmﬁ of four Images deplctm g vmlence to a'minor. should be
considered relevanl eonduet w1t11 respect to the otfense charced d1str1but1on U S Sentenemg
Guidelines Manual § 2G2 Z(b)(’i) T‘he parhes have stlpulated that the Lmageb from Defendant s
hard- dnve deplcled vmlenee to aminor as deﬁned by the Gmdelmes | | |

At the hearmg on Tuly 19, 2004 the U mted States argued that the relevanl conduct
enhancement should be considered under § 1B1_.3(_a)( ) of th_e Gu_iddi_'ne__s, :stat_i'ng that the issué :

was whether the possession “occurred during the commission of the offense of conviction.” The

2§ 262.2(b) prox;i'des in pertinent pai’t:
)] (Apply the Greatest) If the effense mvolved

(A) D1str1butxon for pecuniary gain, increase by the number of levels from the
- table in §2B1.1 (Theft, Property Destruction, and Fraud) eorrespondmg to .
the retail va.lue of the materlal but by not less than 5 levels )

(B) _ D1smbut10n for the rece1pt or expectan on of recelpt of a thmg of Value
' but nol for peeumary gdm increase by 5 levels o

(®) Distribution toa m‘inor' "in‘crease by 5 levels '

(D) DISTrlbuHOI] to a minor tha‘c Was mtended to perquade 1nduce entlee
© £0grCE, O1 ia0111tate the travel of the mmor to engage in pmhlblted sexual"
conduct, increase by 7 levels. :

() qutnbutlon other than di str:butlon deserlbed m Subdlwsmns (A) through '
: (D) mcrease by 2 levels '

U.S. Sentencing Guidelines Manu_ai_'_§_'zez_.2(b)'(g)-(A);(E) (;'00_2_)_; o



1

United States’ \'{vi.tness 't_cst_iﬁed that he was unable to _es_tsﬁlisu this Iact wnthout 'éd_d'itienal testing
and the Court continued tﬁe.héaﬁh'g' to p'cﬁn"it 'thé:a'é's}élopﬁi'é1{f’6f this ex"-'éid'e'néé' o |
Atthe hearmg held on August 6, 2004 the Umted States mtroduced eVIdcnce mcludmg
testimony from Specxal Agcnt Patrmk Kennedy, that estabhshed the followmg Wlﬂ‘l respect to each | '_ o
of the four i 1mages ' | | | -
.1. ' Thc Lmage tdetthﬁed by.number 5 1 626 was cteated on Defendsnt $ computer :on
Aucrust 3, 2002 at 7:50¢ 04 p m. and st modlﬁed on August 3, 2002 dt 7 50 35
2. The. image ':i_denti'ﬁed_ by numbcr 51628was createdol‘l August 53,2002 at 7501{]6 '
p.' m. and wes med'iﬁe'd'.on: Augu”sté 002 at 7:50:36 p. m | !.
3. The i image 1dent1ﬁed by numbcr 5 1650 was created on August 10 2002 at 4: 02 22 '.
p.n. and was modliled on August 10, 2002 at 4: 04 04 p m o I

pm, and was modlﬁed on August 10, 2002 at4 13: 44pm o

The record previotisty estabhshed that the proscrlbed Lrnages S ihat formed the ba31s of the crlme of T

conviction were transnntted on August 9, 2002 Further, the search warrant that dlscovered these' )

four additional i 1mages was executed on Auoust 22, 2002

The Court finds thal, based on the testimony of Special AgentKennedywhlch made clear o

that the i 1mages were COnsci ously saved to Defendant s hard dme and other ewdcnce adduced at

the hearing, the Umted States has proved beyond a reasonable doubt that Defendant possessed at

least two of the proscribed _;_mages “during __thc q_{)tnmt_sst_pt} of the q_ff_en' sof gQI}}’]_.Cth_I‘_l_._’_’_ . S '
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Sentencmg Glndehnes Manual 5 1B1 3(a)(1) (2002) Thereforc, the four-pomt enhancement
under § 2G2.2(b)(3) should apply. | " R |

Bascd on these imdmgs the adjusted offense lcvcl 1n thts case 15'27 'and aﬁer a three—pmnt

adj ustment for acceptanee of responsrblhty, the totaT offense Ievel is 24 Defendant has a crlmmal S

history category, of I, and therefore the range under the Gmdehneq is 5 1 to 63 months Based on o

the record, the Comt herebv sentences Defendant 0. 63 months whleh is at the hlgh end of the R

apphcable gmdehne range due to the fact that Defendant clearly Intended to dlstnbute
pornographlc lmages toa rmnor notw1thstand1ng hrs fatlure actually to do 50, the number of
-~ images at issue, and Defendant s attempt to; avozd arrest early on in tlns case. .7

v

B TP S A E

In conclusmn the Court ﬁnds that elx apphes to the Gmclehnes and the Court has_a o B

judicial responsibility to uphold the Gmdelmes, if pessxble whﬂe protectmg the Stxth
Amendment rlghts amcu[ated in Blakely. The Court further finds that, 1f apphed in accordance"
with the ahove-descnbed four-pomt Pian, the Gutdehnes arc conbututlonal.

Applying the terms of the Plan to the instant case, the Cout‘t ﬁnds that the Umted ‘States -

has proved bC}’Ond a reasonable doubt the faets necessary to Support the proposed relevam B

conduct enhancement under §§ 1B1 S(a)(I) and 2G2 2(b)(3) Defendant 15 hereby sentencecl o

under the Act, using a guideline range from 51 to 63 months, to 6.3_..1.1?911?13%:. -

IT IS SO ORDERED.
7E

This_&_ day of August, 2004, .' i M

Svén Frik Holmes, Chief Judge o
Umted Stateq Drstrlct Court mr




