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U.8. Department of Justice

United States Attorney
Southern District of New Yori

The Effuio J. Molle Suilding
O Saint Androw 's Plara
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——r

Roseann B. MacKechnie

Olerk of Conrt

United States Court of Appeals
for the Segond Cirpeuit

40 Cantre Streaat

HNew York, New York 10007

Re: United States v. Ravid Melendez-Santos
No. Q3-1536-on

e . Deax Mg. MacKechnia:

g lﬁéhﬁfhe Government respectfully submite this letter in order to
ragpond further teo the pansl’s questions about whether this case
ahould be remanded for resengideration or for resentencing in
light of the Supreme Court’s decision in United States v. Booker,
__U.s. __, 2008 WL 50108 (U.3. Jan. 12, 2005). The Government
regpectfully submits that this Court should affirm Melendez-
Bantos'e conviction and mentence hercanse his unpreserved claim of
gentencing error does not meet the requirementa of the plain
error test.

Firat, the Government respectfully attaches to this letter a
copy of the Government's letter in Undted States v. Joge Perez,

No. 04-0222-cr. As digcussed this morning, this letter responds
to some, but not all, of the issues ralised this morning at oral

argument, and the Government ingerporates hersin the legal
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arguments presented in it.

Much aof the disgussion at oral argument concernad whether
this cése gatipfies the rigorous test for plain error review,
Even conceding for the sake of argument that there was an error,
which is now plain, in Melendez-Santos’s sentencing, and that
this error may have affected the outcome of the District Court
praceedings, Melendez-Santos nevertheless cannct meet the fourth
prong of the plain error test. When an error is plain and
affects gubstantial rights, reversal iz not automatic. - Rather,
an appellate court may ‘“exercise its digcretion to notice a
forfeited error, but only 1f {4} the eTEOr geriously affect [g]
the fairness, integrilty, or public reputation of judiclal
procesdings.? Johnson v, United States, 520 U.5. 481, 467 (1397}
(quotatione omitted) .

The Supreme Court in Booker specifically stated in its
concluding paragraph that, although its decision is applicable to
all cases on direct review, “[tlhat fact does not mean that
avery pentence gives rise to a Sixth Amendment violation* or that
“every appeal will lead to a new sentencing hearing.® Id. at
*29. Rather, the Supreme Court directed appellate courtz to
apply “ordinary prudential doctrines” cf harmiess and plain errcr
review, recoonizing that many Guidelinee sentences would simply

be affirmed on appeal, particularly where the error has not been
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pregerved and deoes not meet the »plain error test. Id.?

Tn other words, the Supreme Court’a decision in Booker
imposes an cbligation on this Court, in every Case, Lo determine
whether a Bocker error that was not argued helow constitutes
wplain error.” A decimion by this Court to remand every case in
which the district court imposed a Guidelines sentence does not
honor this cobligation. Nor would such a decision accord with the
reguirements of plain error review as they have been dafined by
this Court and the Suprema Court. After all, it c¢annot be the
case that every sentencing errar that affecks “gubstantial
rights* (because the defendant might have received a lower
sentence absent the error) amountg to plain error. Such a
conclusion simply ignores the fourth prong of the test and
sssentially equates the plain errvor standard with the hammless
error standard available to defendants who preserve their ¢laims

helow.

Indeed, the Supremse Court and this Court have repeatedly

L Coungel for Melendez-Bantos azsserted that this was dictum

and not part of the Suprame Court’s holding., In fack, the
Supreme Court began its aznalysis of how casgea on direct review
ghould be handled by etating that “wa must apply today’s holdings
to all cases on direct review,* and then the Court
explained how this review is to be conducted., Booker, 2005 WL
50108, at *29. Nothing about this discuseion indicatesg that it
can simply be ignored, ag Melende=z-Santos would have it Nor is
the remand in Fanfan’s case any indication that all cases must be
remanded for regentencing. After all, the Government appealed
Fanfan’'s sentence {(which was below the applicable Sentencing

ttuidelines range), and on remand, the Govermment may now zeek &
higher s=ntence (that is within the Guldelines range) .

-3-
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held that some errors that affect gubatantial rights nevertheless
do neot “sérinusly affects] the fairness, integrity, or public
reputation of judisial proceedings.” Sae United States v.
Cotton, 535 U.S. 625, £32-34 (2002) (holding that *even 1if
gubstantial rights were affected, the error did not serioualy
affect the fairmeae, integrity, or public reputation” of the
praceedings where the senktence imposed advanced the “failrpess and
integrity of the c¢riminal justice system ] meting out te thuze
infllcting the greatest harm on society the moat severe
punishments, ” even if g}xth Amendmeﬁt righte under Apprendi were
viclated); Johnson v. United States, 520 U.S5., 461, 469-74 {1997)
{holding that even if substantial wrights were vislated by an
error that was plain, the error did not seriously affect the
fairness, integrity or public reputation of judicial proceedings
and also reasoning that ' [rleversal for error, ragardless of its
effect on the judgment, encourages litigants to abuse the
judivial process and begtirs the public to ridicule it’")
{internal citation omitted); tnited States v. Clano, 507 U.5.
725, 737 (24 Cir. 1923} (*[Z&] plain error affecting substantial
righta does not, without meore, satisfy the . . . standard, for
ctherwise the discretion afforded by Rule 52 (b) would he
illusory.*); United States v. Joymer, 313 F.3d 40, 45 {24 Cir.
2002} (holding that failure to saubmit issue to jury waz a plain

arror that affected aubstantial rights, but declining to find
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fonrth prong satisfied where “the error did not reriously affect
the fairmegs, integrity, or public perception of the failzness of
[defendant’s] trial”}.

The absence of any serious effect on the fairness, integrity
or public reputaticon of these +judicial proceedings 1s
demonatrated by the Supreme Court's holding in Booker that the
Sentencing Guidelines must still be conpidered as part of every
sentencing proceeding in order to “ensur(e] similar sentences Lfor
those who have commitbed similar crimes in similar ways.” Id. at
w20, Given the impnrtépt interests advanced by the Sentencing
Guidelines and their contipued relevance to each and every
sentence that is to be imposed post-Booker, the Government
submits that a mentence imposed within or below the applicable
Guidelines rTange cannct “seriously afféeﬁ," in a negative way,
“the falrnesa, integrity, or public reputafimn" of the sentencing
proceedings. That is, of course, because defendants like
Melendez-Santos were sentenced pursuant te the Eentenciﬁg regime
which atill! playsz such a prominent role in sentencing
proceedings, |

&t the argument this morning, the Couxrt drew an analogy
between the Booker decision and a hypothetical sltuation in which
Congress repealed the atatute making the Sentencing Guidelines
mandatory, but whers the district court did not leawn of this

development until sfter imposing sentence. In the Governmant’s

1E]
1
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view, thia hypothetical eituatien is quite different from the
purrent post-Booker situaticn. In the hypothetical situation,
the Guidelinee ars of no effect at all after Congress acted. In
the current post-Booker situation, district judges muat still
conmider the Guidelines in every case, and sentences outside Lthe
Guidelines ranges can be reviswad to determine whether they are
wynreasonable.” G@iven that the Guidelines are meant to achieve
“honesty,? “uniformity,” and “proportionality” in sentencing,
U.S.6.¢%. § 1al.1, a sentence that waa imposed within oz below the
applicable Guidelinea range cannot constitute plain error.® See
dlang, 507 U.8. at 736 (“We previoualy have explainad that the
discretion cenferred by Rule 52 {b} should be employed *‘in those
circumstances in which a migcarriage of justice would otherwise
result, "} (imternal citationag omitted).

Finally, contrary te the suggestion of Melendez-Santos at
oral argument, the record below does not support an infersnce
that Judge Martin wanted to lmpose a shorter pentence but felt
constrained by the Senténcing Guidelines, Rather, Judge Martin
suggested on two occasions that certairn facts railsed by the

defendant: would not have led to a shorter sentence, aven if the

? fthimr ig particularly true where, as here, the defendant's

sentence did not viclate his Bixth Amendment rights. See Booker,
2005 WL 50108, at *15 {(“Aany fact {other than a prior conviction)
which 18 necessary to support a =sentence exoeeding the maximum
authorized by the facts establighed by a plea of egnilty or a jury
vardiet must be admitted by ths defendant or proved to a jury
heyond a reasonable doubt.”}).

-5-
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Guidelines permitted him to consider these facts. First, in
regponse to a contention that Melendez-Santoa’s gentence was
unduly harsh due to the calculation of his Criminal History
Category, JJudge Martin explained that the defendant’s criminal
higtory was properly treated by the Guidelines and that he could
not “in good conscience say [that] someone who hadg had 12
criminal higtory category points, three felony drug convictiona,
that Category V overstates his criminal record.” (A. 62). B&Also,
he described the Guidelines approach to recidivism and commented
that when defendante who are gentenced to parole commib

additional ¢rimes, “the more likely it is that they’re going o

do 1t again when they get out,” adding that “[tlhe logic of that

o Létfle] ‘makes sense.” (A, 62).

Later, when Melendez-gantoz asked for a sentence that ook
into account the time he had served on an underlying state
conviction, the District Couxk stated that “{elwven 1f I did have
that authoxity” under the Guidelinez, *I would not ewercimse [it]
becauge I think that that [ptate offense] was a separate offense
for whnich separate punishment was appropriately applied, and it
would denigrate the seriousness of these two separate crimes to
gay we're golng to treat them all aa one.” (A. €5}, In short,
these cmmménta are an additional reason for the Court to eenclude

that nothing about the mentence imposed “mpericusly affect[=] the

fairness, integrity, or public reputation of judicial
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proceedings.” Johnson v. Dnited States, 320 U.S. at 487
{quotationz omitted).

Although we note these comments by Judge Martin, the
Government wishes to clarify its commenta today. The Government
submits that even had Judge Marcin indicated clearly a desire to
impose & Eentencelhelaw the Guidelines range, such remarks would
be relevant to the third, but not the fourth prong of plain error
review. This is because the [ourth prong of plain error review
dees not address whether an individual has been negatively
affectad by an error be}nw, but r»ather whetﬁer the public’s
perception of the integrity or the judicial system has been
impugned.

Accordingly, the Covermment respectfully submita that,
applying the principles of plain exror review, ad the Court is
ohliged to do in light of FRooker, the sentence lmposed was not
plainly crronecus and should be affirmed.

Regpectfully submitted,

DAVID M. KELLEY
Mited ates Attt &

-

i
HARRY SANDECK
KATHERINE LEFMIRE
Aspisgtant United States Attorney
Telephone (212} 637-2340/2532

By

oo Alexander Bisemann, Bag.
{by famsimile)
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U.S. Department of Yustice

United States Altorney
Southern District of New York

The Silwia £ Molle Building
Ong Swint dndrew = Plaza
N York, Mew Yark 1007

Jamiary 18, 2005

BY HAND
Rossann B. MacKechnie
~lerk of Court
Tnited States Court of Appeals

for the Sesond Circuit
40 Centre Sthrest
New York, MNew York 1Oaa7?

Rea: United Shtateg v. Joge Eexrgs
No. 04-0232-¢r

Dear Ms., MacKechnie:

The Coverhment respectfully submits thig letter in response
to the %an&l’s reguest at thiéimprning'a oral argument [or
priefing on the guestion of whether this case ghould be remanded
for reconsideration or for regenteneing in light of the Supremes
court'm decision in United States v. Beoker, _ U.S5. _ 2005 WL
s0ing (U.5. Jarl, 12, 2005). The Goverament regpectfully submika
rhat a remand Ls inappropriate because Perez's unpresarved claim
of sentencing error does not meet the requirements of the plain
error tesat.

In Booker, a [ive-member majority of the Court concluded
that the Sixth Amendment principles apnounced in Apprendl v. New
Jersey, 530 U.B. 466 {z000), and Blakely V. waghington, 124 8,
cc. 2531 (2004), apply to the Sentencing guidelines. United

srates v. Booker,  U.8. __, 2005 WL 50108, at *B. At the same
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time, however, a different Ffive-member majority ruled that the

apprepriate remedy ie BO SeVEr frem the Sentencing Reform Act 18

¥.5.C. § 3553{b) (1), the provision that makez the Guidelines
mandatory, and instead to treat the Guidelines as agdvisgory, not
mandatory.t Id. at ¥16. although the Guidelines will no longer
play a mandatory role at pentencing, thay nevertheless will

continue to play a coritical role in trying to achisve the “basic

aim” that Congress tried to mget in enacting the Sentencing

Reform Aot, namely, vensuring similar senteflccs for throse who

have committed simllar crimes in gimilar ways.” Id. at *20.

[n1 Furtherance of that goal, judges will be regulred to
weonsider the Guidelines \gentencing range established for .
.1;j;é£ﬁén;ﬁﬁiicable category of offense committed by the applicable
I:i:categcry of defendant, '’ 3553 (a) (4], the pertinent Sentencing

Commiggion policy stafements, the need ko avoid unwarranted
gentencing disparities, and the need to provide restituticn to
victims, §§ 3553 (a) (1}, (3}, (5)-{7) (main ed, and Supp. 2004) .7
rd. at *24. In addition, “despite the absence of § 3553(b) (1},
the [Sentencing Reform! Act continugs Lo provide for appeala L[rom
sentencing degigions (irreapective of whether the trial judge

centences within or ocutside the Guidelines range in the exercige

of his discretionary power under 3 3583 {a}) . Xd. {(eiting

I The Court alsc excised 18 U.5.C. 8 3742 (g}, which sets
forth mtandards of review on appeal, bacauze that aection
montalns a critical rrosg-reference to § A552 (b) (1) . Id.

-2 -
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5 3742{a) (appeal by defendant) and (b} (appeal by Government) ) .
That review will be for “yreasonableness.” Id.

as Juetice Breyer explained in his remedial majority opinion
for tChe Court, by making the guidelines advisory and by
preserving appellate review of sentences for reasonableness, Lhe
Court expected the remaining sentending system Lo “continue to
move sentencing in Congress’ preferred direction, helping to
avoid excessive sentencing disparities while maintaining
Flexibility sufficient to individualize sentences where
neceasgary,” Id. akt *23 {citing 28 U.8.C. § 9591(b)). That
direction can only be maintained if appellate review fow
wreagonableness” uses as itse guideposat the Sentencing Guidelinesa. .
1, other words, sentences within the Guidelines rangs should be
upheld as reasanable, whereas Eentencéa'that deviate from the
Guidelines should be presumptively unreasﬁnable.

At the conclusion of its remedial wmajority opinion, the
Court wag particularly careful to point out that, although its
decision is applicable te all casga on direct review, "[tlhat
fact doss mot mean that . . . every senlence gives rise to a
gixth Amendment vielatien* or that “every appeal will lead to &
new gentencing hearing.” Id. at *23. To the econtrary. the Court
plainly anticipated that, in applying “ordinary prudential
doctrines” of harmless and plain error review, many sentences

would simply be affirmed on appeal, particularly where the error

-3-
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has not: been preserved and does not meet the ®plain error® teat.
Id.

Thig Court accordingly has an obligation, in every c¢ase, to
determine whether a Hooker error that was not argued helow
conotitutes “plain error.” To show wplain error,” a defendant
maat establish four things:

wirst, therse must be “&rror” Or deviation from

a legal rule which has not been waived.

Sscond, the error must be wpladn,” which alk a

minimum means “clear error under current law.”

Third, the plain errer must . . - “affect

substantial righte,” which normally requires a

showing of p¥fjudice.
vnited States v. Bayless, 201 F.3d 116, 127028 (zd Cir. 2000);
seg Johnson v, United Sktates, 520 U.8. 461, 457 (19%7}. A plain
error affects “subgstantial righpa“ cnly if it "affected the
cutecome of the Diptriet Court pro&eedings." tnited Stateé V.
Olano, 507 U.8. 725, 734 (1993). “If all three conditiens are
met, an appellate court wmay then exercise itm discretion to
notice a forfoited error, but only if {4) the errcr pericusly
affect [s] the fairnema, integrity, or publie reputation af
judicial proceedings.” Johnson v. inited Statesg, 520 U.8, at 467
{quotatione omitted).

Tn light of Booker, ap error occurred at the sentenaing
helow hecause at that proceeding, the parties and the District

court believed that the District Court was reguired to senteance

peraz in accordance with the Sentencing CGuideline=s. That error

-4 -
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was also plain. Whether the errox waffected the outcome of the
Districtlcuurt proceadinga’ ig a closer cqueation that, 1in the:
Qavernment’ s view, turns at least in part on whether the
deferdant or the Goverxnment Dears the burden of establishing
prejudice or the lack thersof.? The Court need not resolve that
gueation hexe, however, pecause the defendant in any event cannot
meet the fourth prong of the plain error test.

cerez received a sentence af 66 montha' imprisonment. A8
digcuased in the Government's brief, that sentence was bzslow the

applicable Sentencing Guidelines range of 77 to 96 months’

."&

impriscenment .’ That range was calculated pursuant to a eomplex,
comprehenaive, and carefully calibrated set of offenee and
.t o

ﬁf%ender characteristics +hat, taken tocgether, regulted in a fair

and just punishment. Moreover, bacauge Perez was sentenced only

:  wyhen, ag here, the source of the alleged errar ie =
aupervening judicial decision that alterg ‘a settled rule of law
in the circuit,’ [this Court has] in the paest applied a ‘modified
plain error rule’ in which the Government bears the burden of
persuasion as to whether gubstantial rights have been nffected.”-
tnited States v. Bruno, 383 F.3d 65, 79 (2d Cir. 2004) (quoting
fmifed States v. Thomas, 274 F.3d €55, 668, n.i5 {zd Cir. 2001)
{en bana} (quoting United States v. Santiago, 238 F.3d 213, 215
(2d Cir.2001)}. The Government continues to assert that this
medified plaim error rule wag implicitly overruled by Johnson v.
United States, 520 U.S. 461 (1697}, and Salinas v. United States,
532 U.8. 82 (1297)). 8&ee United States v. Thomas, 274 F.3d at
668, n.15.

*  Judge Pakterson granted the defendant’s matlon for a
downward departure under U7.5.5.G, 5 B5¥K2.0, bassd on prosecutorial
delay, as set forth in this Court’s prior decislen in United
Etates v. Los Santos,283 F.3d 422 (24 Cir. 20037 .

-5
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on facts that he admitted and that related to hie prior
convictions, his sgentence did not violate the Sixth Amendment.
tes Booker, 2005 WL 50108, at *15_{“Accurdingly, we reaffirm our
bolding in Apprendi: Any fact (other than a prior conviction)
which 18 necessary to support 2 sentenca exceeding the maximum
auithorized by the facts established by a plea of guilty or a jury
verdict must be admitted by the defendant or proved to a jury
beyond a reasohable doubt. . ) .

The sentence.wasg imposed, moreover, pursuant to the
Sentencing Reform Act,lfhich wag enacted in 1984 and pursuant to
which tems of thousands of defendants have been sentenced for
pnearly two decades. Even though Judge Patterson believed that he
was reguired to sentence within the guidelines range f{and only o
depart frqgrit hased on certain_grouﬁds and principlesl, it
wgericusly affectied],” in a negative way, "the fairness,
integrity, or public repitation” of the sentencing proceedings.
If anything, the impeoaition of a sentence below the range (based
on a recognized deparitnre ground) promeoted the “fairness,
integrity, [and] public reputation” of the gentencing
procesdings. Indeed, in enacting the Sentencing Reform act,
Congress sought to achieve vhoneaty,” “uniformity,” and
“proportionality? in sentencing. U.8.5.6. § 1Al.1l.

That the Act, as anacted, violated the Sixth Amendment
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principles first announced in Apprendi says nothing about whether
the impositicn of a guidelines sentence is fundamentally unfair
or lacke integrity. Even 1f the Courl were to remand, the
sentencing judge could welmpose the exact same sentence, which
would be considered presumptively reagonable if it were appealed
again.

At the argument this morning, Your Honors asked whether the
Booker error preseuted here may require a remand beocause there is
no way to know whether the sentencing judgs would impose the same
senktence abgent mandatefy Sentenaing Guidelines. This
nncertdinty is apprepriately considered in connection with the
rhird prong of the plain errer test, however, and goes to whether
the error affected the defendant's aubstantcial rights. Even
conceding that the Distriet éourt might impose a different
gentence in a purely discretionary gentencing. regimna, Ehe
queation presented in the fourth prong of the piain error test is’
whether the sentence that was imposed in the first place
geriously affected the fairness, integrity and public reputation
of the judicial procesdinge.

From the publicfs perspsctive, it wonld be a remand for
regentencing, to permit the sentencing Judge to impose a lagasr
gentence based on conslderations f-hat do not warrant a departure
under the Sentencing Guidelines, that would seriougly undermine

the public’s conpfidence in the integrity and fairness of the
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criminal justice system. See Unired States v. Cotton, 535 U.5.
625, 634 (2002) {(“The real threat then to the 'fairness,
integrity, and public reputation of judicial proceedinga’ would
‘e if reapondents, despite the cverwhelming and uncontroverted
evlidence that they weld involved ip a vast drug congpiracy, wele
ro receive a mentence prescribed for thase committing lese
gubscantial drug offenses because of an error that was never
objected to at trial.”). This is particularly true on the facts
pregented here, where Persz’s Hentence wasg not impoaed in
violation of the Sixth Amendment.®

-

Your Honors alsc analogized the izsue pregented here to a0
appeal from a sentencing judge's decision not to depart downward
'Egémﬂﬁﬁe cuidelines range, where that rafusal was the result of
the judge’s misapprehension sbout the basis for the departure.
in that circumstance, as Your Honors pointed ocut, the apprcpri%te
courze would be to remand for resentencing to permit the
sentencing judge to conglder = departure while fully aware of the.
possible sentencing options. That circumstance ig not applicable

hera hecause the errer here is not preserved.® While the

+ There may also be other situations mot presented by this
appeal in which there are even prronger cases for affirmance,
auch as thoge cases in which a defendant ham gtipulated in a plea
agreement to a gentence within a particular Sentencing Guidelines
range, and has waived his right to appeal any sentence impoaed by
the distriet court within that range.

¢ Indead, it has been the law that a defendant who “failed
tc argue lan] allegedly mitigating circumstance as a basisa Eor

-8~
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defendant in the hypothetieal raiged the potentlal departure
ground below, the defendant hexre forfeited his Booker objection
and review is accordingly Lox plain error. The issue accordingly

ig not simply whether the error was harmless, but whether, under
the fourth prong of the plain error test, the error seriously
“ffected the fairness, integrity and public reputation of the
judicial proceedings. FOX the reasons discussed earlier, the
Goverrment respectfully submits that the error here does not meet

that requiremsnt.

Accordingly, the Government respectfully submits that,
applying the principles of plain error raview, as the tourt is
obliged to de in light af Booker, the sentencse imposed cn Perez

wazg not-plainly erronecus and should he affirmed.

Respectfully submitted,

DaAVID N. KELLEY

By:

SANDICK

ARTHUR GOLLWITZER
Agsistant United Skates Attoxney
Telephone (213} 637-2340/1583

departure before the district court . . . May not do so for the
firat time on appeal.’ United States V. Howard, D98 F.2d 42, 50
(2d Cir. 1893); see also uUnited States v. Furkado, 47 7.3d 577,
585 (2d Cix. 1985) (claim of entitlement to downward departure
vwalved’ if not ralsed at sentencing.”).

-O-
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oo Mary Anne Wirth, Esg.
(by facsimile and electronic mail)
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