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Clerk of the Court

United States Court of Appeals
for the Second Circuit

United States Court House

40 Centre Street

New Yor k, New York 10007

Re: USA v. Mel endez-Sant os, Docket No. 03-1536

Dear Ms. MacKechni e:

| am counsel for appellant David Mel endez-Santos in the

above-entitled appeal. At the Court's request, | wite to
respond to two governnment |letters dated January 18 and January
19, 2005.' | respectfully request that copies of this response

be circulated to the nenbers of the panel that heard oral
argunment in this appeal yesterday.

The tinme constraints for submtting the response
prevent appellant from addressing each of the argunents
articulated in the governnent's two subm ssions but he begins
with its challenge to his observation, during oral argunent, that
the renedial majority's comrents about plain error were nere
dictum See CGov't Letter with respect to USA v. Ml endez- Sant os,
Docket No. 03-1536, dated January 19, 2005 ("CGov't Letter 11"),
at 1-2 &n.1 (citing United States v. Booker, -- US. --, slip
op. at 25, 2005 W. 50108 (U.S. Jan. 12, 2005). No matter how the
government tries to elevate the renedial majority's gratuitous

! The first was submtted with respect to USA v. Perez,
Docket No. 04-0232-cr, and is attached as an exhibit to the
second, which is submtted with respect to this case. See CGov't
Letter with respect to USA v. Perez, Docket No. 04-0232-cr, dated
January 18, 2005 ("Gov't Letter 1").
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comments, the fact is that neither Booker nor Fanfan invol ved
plain error, so there was no reason for that group of justices to
speak about how plain-error analysis mght conceivably apply in
future cases.

| ndeed, all the remedial majority indicated was that
t here was not hi ng about Booker clains that exenpted them from
standard appell ate analysis. The brief nmention of appellate
courts' general and unquestioned duty to apply "ordinary
prudential doctrines," Booker, slip op. at 25, in every appeal
is, therefore, nothing short of unremarkabl e:

Nor do we believe that every appeal wll lead to a new
sentencing hearing. That is because we expect
reviewing courts to apply ordinary prudenti al
doctrines, determning, for exanple, whether the issue
was raised bel ow and whether it fails the plain-error
test.

Id. (enmphasis added). This general reference to the fact that

appel l ate courts nust anal yze the possible effect of ordinary,

prudential, doctrines does not nean that the Suprenme Court pre-
ordained the result when the plain-error analysis was actually
conducted, as the panel is now doing in this case.?

Al t hough appel | ant does not suggest that there is any
need for this panel to indicate when plain-error analysis in
ot her cases mght result in affirmance, it is easy to posit
hypotheticals in which it mght. |[If the guideline range in a
gi ven case had been zero to six nonths, for exanple, and a
district court had elected to inpose a jail sentence, it is nuch
nore appropriate to suggest the possibility of affirm ng under a

2 Nor, for that matter, did the renedial mpjority go as
far as the governnent tries to suggest--through a subtle wording
change in characterizing the Court's coments--in predicting what
percent age of appeals would be affirmed under a plain-error
anal ysis. Conpare Booker, slip op. at 25 ("Nor do we believe
that every appeal will lead to a new sentencing hearing”), wth
Gov't Letter Il at 2-3 (claimng the renedial majority
"recogni z[ ed] that many Cuidelines sentences would sinply be
affirnmed on appeal”) and Gov't Letter | at 3 (claimng that the
remedial majority "plainly anticipated . . . that many sentences
woul d sinply be affirmed on appeal ").
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plain-error analysis, particularly if the district court had
engaged in a detailed discussion about the defendant's history
and characteristics and had al so expl ai ned why a particul ar
prison sentence satisfied each of the requirements and factors
set forth in 18 U . S. C. 88 3553(a), 3661 and 3582.

In such a case, this Court could reasonably question
whet her anything different could possibly occur in a re-
sentencing. The critical difference between that type of
hypot heti cal case and this one, for exanple, is that the district
court in the hypothetical did not erroneously believe a prison
term was nmandat ed but elected to i npose one as a matter of
di scretion--and had indicated that it had specifically considered
and applied each of the statutory provisions cited above. Here,
the district court erroneously believed a specific term of
i mpri sonment was mandated and had no reason to discuss factors
the guidelines had, for all intents and purposes, nade
immterial. Accordingly, as the panel recogni zed during oral
argunent, there is sinply no way of knowi ng what a district judge
m ght do in a re-sentencing now that these other factors may be
consi der ed.

Equal Iy i nportant, under the mandatory gui deli nes
reginme, there was no reason for defense counsel to argue why a
certain sentence would be "sufficient, but not greater then
necessary,"” 18 U.S.C. 8 3553(a), to serve the purposes identified
in section 3553. Nor was there any reason for defense counsel to
try to persuade the sentencing court that a particul ar sentence

woul d "provide . . . needed educational or vocational training,
nmedi cal care, or other correctional treatnment in the nost
effective manner." 1d. 8 3553(a)(2)(D). Finally, there was no

reason for counsel to stress |anguage in 18 U S.C. 8§ 3582(a),
requiring sentencing courts, in determning the |l ength of any

i mprisonment, to "recogniz[e] that inprisonment is not an
appropri ate neans of pronoting correction and rehabilitation".?

3 Consi dering the guidelines' severe restrictions on use
of such information, there was no need for counsel to stress the
| anguage of 18 U.S.C. § 3661, which provides that "[n]o
limtation shall be placed on the information concerning the
background, character, and conduct of a person . . . for the
pur pose of inposing an appropriate sentence.”
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| f defense counsel in this type of case had known t hat
the district court was required to consider these controlling
factors, they m ght have conducted nore extensive investigations
into their clients' backgrounds and history and woul d have
wei ghted their presentations nore along these |ines.
Particularly with respect to defendants with extensive crimnal
hi stories, |ike appellant Ml endez-Santos, sonme anal ysis of how
they had responded to later prison ternms would have been critical
to the district court's assessnment of whether a particular prison
termwoul d be "sufficient, but not greater then necessary," 18
U S.C. 8 3553(a), to serve the specific objectives of punishnent.
No such investigation was conducted here by appellant's appointed
counsel because the mandatory gui delines woul d have nade the
results of it conpletely immterial. Thus, a remand for re-
sentencing is necessary to provide defendant and his counsel the
opportunity to develop a proper and sufficient record in these
ar eas.

Whet her the Court anal yzes this case under its
"modi fied" or standard plain error rule,"* it is sinply

4 Where the source of an alleged error is a supervening
judicial decision that alters "a settled rule of law in the
circuit,”" this Grcuit has held that it is the governnment that
bears the burden of persuasion as to whether substantial rights
have been affected. United States v. Santiago, 238 F.3d 213, 215
(2d GCr. 2001); accord United States v. Henry, 325 F.3d 93, 100
(2d Gr. 2003) (noting that the governnent bears burden of
proving that error was harm ess under nodified plain error rule).

In particular, it has enployed a rel axed plain-error
analysis with respect to sentence clains. In United States v.
Sof sky, 287 F.3d 122, 125-26 (2d G r. 2002), for exanple, it
expl ai ned that where the alleged error "relates only to
sentencing” and no prior notice was provided, this Court "w ||l
entertain [appellant's] chall enge w thout insisting on strict
conpliance with the rigorous standards of Rule 52(b)"); accord
United States v. Gordon, 291 F.3d 181, 190-91 (2d Cr. 2002).
Even before Sofsky, this Court had "revi ewed unobjected-to
sentencing errors in a nore rel axed fashion when the party
raising the error on appeal did not have prior notice of the
possi bl e application of the sentence inposed.” Gordon, 291 F. 3d
at 191 (citing United States v. Pico, 966 F.2d 91 (2d G r. 1992)
and United States v. Alba, 933 F.2d 1117, 1120 (2d Cr. 1991)).




Hon. Roseann B. MacKechni e
January 20, 2005
Page 5

i npossi ble to determ ne whether the district court would have

i nposed the sane sentence under a discretionary guidelines
schenme. The panel recogni zed during oral argunent that the
district court's explanations here as to why it believed the
sentence i nposed was appropriate under a mandatory gui deli nes
scheme provides little or no guidance as to what sentence it

m ght have inposed had it been operating under a purely advisory
one. At the tinme, the sentence appeared to satisfy the

gui del i nes' objectives and mandates (and the primary | aw
enforcenent bias of that system

As a book co-aut hored by anot her Judge of this Court
details, the average length of prison time served by an
immgration offender in the federal system essentially doubled
after the Quidelines were enacted. See J.A Cabranes and K
Stith, Fear of Judging: Sentencing GQuidelines in the Federal
Courts at 63, Table 1 (1998). Accordingly, it is far fromclear,
no matter what comments the district court made in that very
different environnment, how it would have acted in a different
one, which places nmuch nore enphasis on specific offender
characteristics and rehabilitative objectives.?®

The governnent suggests that public confidence in the
judicial systemwould be maintained only by affirm ng a sentence
i nposed under an unconstitutional schene. Permtting appellant's
sentence to stand, however, would actually danage the judicial
systenmis public reputation for fairness, as it directly flouts
the Suprene Court's finding in Booker that the guidelines
mandating it violated a fundanental provision of the bill of
rights. As the Eight Crcuit remarked | ast summer in concl udi ng
that the plain-error standard had been net in a post-Blakely

5 The district court's conmments about appellant's
downwar d- departure noti on concerning his crimnal history are not
inconsistent with this position. In one of the governnment's

letters, it notes that the district court felt it could not, in
good conscience, find that appellant's crimnal history score
overstated his crimnal record. See Gov't Letter Il at 7. Wile
that may be true with respect to how the guidelines analyzed this
issue, it does not nmean the district court would simlarly find
that appellant's crimnal history, weighed against his personal
characteristics and the rehabilitative goals of sentencing, would
justify a simlarly severe sentence in an advi sory-gui delines
envi ronment .
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case, "where the Supreme Court has so forcefully vindicated the
right to have a jury determne the actual or functional elenents
of an offense, we conclude [that] the [CGuidelines] cross
reference [provision, which violates the rule of Blakely] by
directing the judge to usurp the role of the jury, casts doubt
upon the fairness of the judicial proceeding.”" United States v.
Pirani, No. 03-2871, slip op. at 22 (8th Cr. Aug. 5, 2004),
vacat ed pending en banc determ nation, 2004 W. 1748930 (Aug. 16,
2004) .

The governnent's basic argunment that fairness,
integrity and public reputation are served sinply by ensuring
that the original sentence is preserved, no matter the process by
which it was inposed, also conflicts with the Booker nerits
majority's strong concluding statenment that the vindication of
constitutional rights nust take precedence over nere notions of
efficiency:

W recognize, as we did in Jones, Apprendi, and
Bl akely, that in some cases jury factfinding may inpair
t he nost expedient and efficient sentencing of
defendants. But the interest in fairness and
reliability protected by the right to a jury trial--a
common- | aw ri ght that defendants enjoyed for centuries
and that is now enshrined in the Sixth Arendnent--has
al ways outwei ghed the interest in concluding trials
swftly. Blakely, 542 U S., at ___ (slip op., at 17).
As Bl ackstone put it:

[ H owever conveni ent these [new met hods of
trial] may appear at first (as doubtless al
arbitrary powers, well executed, are the nost
convenient) yet let it be again renenbered,
that delays, and little inconveniences in the
forms of justice, are the price that all free
nations nust pay for their liberty in nore
substantial matters; that these inroads upon
this sacred bulwark of the nation are
fundanmental |y opposite to the spirit of our
constitution; and that, though begun in
trifles, the precedent nay gradually increase
and spread, to the utter disuse of juries in
guestions of the npbst noment ous concerns.
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Booker, slip op. at 19-20 (citing 4 Commentaries on the Laws of
Engl and 343(C344 (1769)) (enphasis in Booker). This strong
statenment reinforces the notion that the vindication of a
defendant's fundanmental constitutional rights is far nore
inportant then the nmere finality the Court would achi eve here,
for exanple, by affirm ng on plain-error grounds.

Mor eover, in deciding whether affirnmance or reversa
woul d "affect the . . . public reputation of judicial
proceedi ngs," see Johnson v. United States, 520 U. S. 461, 467
(1997), appellant respectfully refers the Court to the very
positive public response to the Booker Court's re-affirmance of
the right to a jury and the value of judicial discretion. See
links to articles in http://sentencing.typepad. com
sent enci ng_|l aw_and_pol i cy/ 2005/ 01/ nore_prai se_of _.htm and
http: // sent enci ng. t ypepad. conf sent enci ng_| aw_and_pol i cy/ 2005/ 01/
in_praise_ of_emhtnml. Based on this anecdotal evidence,
appel l ant respectfully submts that conpliance with Booker woul d
actually go a long way to supporting the fairness, integrity and
public reputation of judicial proceedings, while evasion of its
hol di ng woul d not.

In its first subm ssion, the governnent observes that
t he Booker renedial majority "expected the renmaining sentencing
systemto 'continue to nove sentencing in Congress' preferred
direction, helping to avoid excessive sentencing disparities
while nmaintaining flexibility sufficient to individualize
sentences where necessary." Gov't Letter | at 3 (quoting Booker
at *27). Fromthat, it baldly concludes that "[t]hat direction
can be maintained if appellate review for 'reasonabl eness' uses
as its guidepost the Sentencing Guidelines,” id., explaining "in
ot her words, sentences within the CGuidelines range should be
uphel d as reasonabl e, whereas sentences that deviate fromthe
Gui del i nes shoul d be presunptively unreasonabl e," id.

This reasoning is simlar to that of a decision from
the District of Uah, United States v. Wlson, -- F. Supp. 2d --,
2005 W 78552 (D. Utah, Jan. 13, 2005) (Cassell, J.). Wile the
panel seened to indicate during oral argunent that the WIson
deci si on woul d not have any bearing on the outconme of this case,
its conprehensive (yet flawed, appellant submts) reasoning is
sufficiently simlar to the above cursory conclusion by the
government here that appellant believes sonme di scussion of the
Wlson opinion's flaws mght be helpful in illustrating the
simlarly flawed governnent concl usion here.
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One can't fault the WIlson opinion's general prem se
that Congress has clearly indicated that its primary concern is
deterrence, incapacitation and pronotion of respect for the | aw
That doesn't logically lead to its unsupportable conclusion that
it and a centralized Sentencing Comm ssion are nuch better
equi pped than district judges to decide what constitutes "just
puni shnent . "

There's certainly a superficial appeal to the WIlson
opi nion's observation that "the court is poorly suited to
consider elasticities and other factors that would go into a
sensi bl e deterrence calculation,”™ or its continuing observation
that, "[o]n the other hand, the Sentencing Comm ssion with its
ability to collect sentencing data, nonitor crines rates, and
conduct statistical analyses, is perfectly situated to eval uate
deterrence argunents.” W.Ison, slip op. at 17. But the issue
isn't that sinple.

O course, hearings and studies are the best nethod by
whi ch to assess whether certain types of sentences will produce
general deterrence with respect to mllions of possible
perpetrators. But an assessnent of the specific-deterrent val ue
of a particular sentence to an particul ar defendant can be made
only with the benefit of know ng that defendant's individual
characteristics and circunstances.

Thus, to be accurate, the WIlson opinion should al so
have observed that while the Sentencing Conm ssion nay be
"perfectly situated" to eval uate general deterrence issues, it
was "poorly suited" to consider specific deterrence--and that
district courts are, in fact, "perfectly suited" to make this
type of individual assessnment. By collapsing these two
fundanment al obj ectives of punishnent, the WIson opinion sinply
endorses the twenty-year-ol d--now di scredited--assunption
under | yi ng mandatory gui delines that individual characteristics
don't have any place in sentencing decisions.

The Wlson opinion is equally weak when it cones to
concl usi ons about the relative weight to be given to the various
objectives articulated in section 3553. Again, Congress has
certainly indicated its belief that general deterrence and
i ncapacitation are very inportant goals. Yet, appellant
respectfully submts, independent Article Ill judges are part of
a co-equal branch of governnent and have been given the
responsibility--by common | aw and by virtue of 18 U S.C
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88 3553(a), 3661 and 3582--of achieving individual justice by
considering the individual before them Accordingly, they sinply
cannot abdicate that responsibility, as the court in WIson
appeared to conclude they should, sinply because a nationw de

| egislative body has indicated its desire that courts give |l aw
enf orcenent obj ectives serious consideration.

The W son opinion provides no justification for so
heavily wei ghting | aw enforcenent objectives over individualized
factors. Indeed, appellant respectfully submts, any such
def erence would conflict with the lifetinme tenure the Franers
provi ded district judges, which was intended to encourage themto
use their independent judgnment in the face of determ ned
political pressure not to.

Finally, the WIlson opinion asserts that "the
GQuidelines are the only standard available to all judges around
the country today." |1d. at *12. Yet, appellant submts, any
experienced judge or |awer would easily be able to articulate
the prevailing standards in their individual comunities. What
the Wlson opinion really neans is that the Guidelines are the
only nationw de standard available. Even if that's so, though,
there is no explanation why the opinion concludes, in the very
next sentence, that "[f]or that reason al one, the Cuidelines
should be followed in all but the nopst exceptional cases," id.
(enmphasi s added), when it could just as logically have said
"nmost" or "typical" ones, for exanple.

By choosing the narrowest adjective, "exceptional"--and
fashioning a strict standard the Booker renmedial majority never
even suggested--the district court in WIlson concludes that
di strict judges nust abdicate the duties of an independent
judiciary to incorporate individual factors and sinply defer to
t he debat abl e "sense" of Congress that they are | ess inportant
t han general ones. Appellant respectfully submts that such a
dramatic shift in responsibility cannot be based on the bald and
unsupportabl e reasoni ng enpl oyed in that opinion or the
governnent's letter here.®

6 Appel l ant notes that the district judge rushed the
W1 son opinion out the day after Booker, w thout first giving
counsel the opportunity to comment on its unilateral and dubious
reasoning. See WIlson, slip op. at *18.
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For all the above reasons, and those expressed during
oral argument, appellant respectfully submts that the Court nust
vacate his sentence and remand the matter to the district court
for resentencing.

Respectful ly subm tted,

Al exander E. Ei semann

cc: Harry Sandi ck, Esq.
Kat herine Lemre, Esq.
US. Attorney's Ofice
Sout hern District of New York



